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Disclaimer
This report (Karnali River Corridor Management Framework) is made possible by the
support of the American People through the United States Agency for International
Development (USAID.) The contents of this report are the sole responsibility of Nepal
River Conservation Trust (NRCT) and do not necessarily reflect the views of USAID or
the United States Government.

A Message from the
Nepal River Conservation Trust
River conservation is critical in Nepal, now more than ever. The mighty Karnali River,
Nepal’s longest, largest and least known river system is in peril. Of the three major river
basins emerging from the Nepal Himalaya-the Koshi, the Gandaki and the Karnali - the
Karnali is the only river that remains free flowing and will soon be the last major
undammed river, in Nepal.
Nepal River Conservation Trust (NRCT) brought together a team of interdisciplinary
scientists, several research assistants and journalists who completed a 44 day
scientific expedition along the 1080km length of the Karnali River in western Nepal.
Through a series of bus, jeep and truck rides, 24 days of trekking, and 10 days of rafting,
the team travelled from the headwaters of the Karnali River in China, just south of Mt.
Kailash, to it’s confluence with the Ganges River in India. The source of the Karnali River
is the Mapchachungo glacier on the northern slopes of the Himalayas in the Tibetan
Autonomous region of China.
I Hope Karnali River Corridor Management Project and its outputs will address aquatic
resource conservation and threats to freshwater biodiversity by identifying data gaps,
and providing a scientific understanding of movement of both terrestrial and aquatic
animals associated with the Karnali River system. It also addresses resilience and
adaptation to climate change by providing for a diverse livelihood development scheme
that protects the river corridor and interactions of communities with natural riverine
processes (including flooding and sedimentation) and encourages development of
ecotourism (adventure, historic, cultural, spiritual, recreational and adventure tourism
including mountaineering, trekking, kayaking, rafting and fishing).
Nepal River Conservation Trust highly acknowledges to the American people through
the United States Agency for International Development (USAID) for funding support.
Similarly, We acknowledges the collaborative partners for their generous support from
ICIMOD, Patagonia (Tides Foundation), Waterkeeper Alliance, Fly Fisher International,
Tiger Tops, Turkish Airlines, Yeti Airlines/Tara Air, ProPrint, American Whitewater
Magazine, NRS, Ultimate Descents Nepal, Nature-Treks.com Himalaya, Shambhala
Holidays, local and provincial government and representatives from the Karnali and
Sudurpaschim Province.
Our work is made possible by the contributions and guidance of many different people.
For their contributions to the drafting of this document, we would like to thank the
following people: Allen Turner, George Taylor, Nilu Basnyat, Dipak Gyawali, Ajaya Dixit,

Narayan Belbase, Chiranjibi Bhattarai, Dipak Rijal, Sharah Grey, Saroj Sharma and the
entire expedition team members and NRCT staffs. We would also like to thank the many
sponsors who have supported the first phase of Karnali Kayak Expedition 2018 and all
those who contributed to the 3rd National River Summit, held on the banks of the
Karnali in March 2019.
We are hopeful for your support and cooperation for the upcoming programs and
activities that will be initiated and conducted by Nepal River Conservation Trust (NRCT)
in future.
Thank you.
Megh Ale
President
Nepal River Conservation Trust
Kathmandu, Nepal
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Chapter 1

Statement of Purpose
The Karnali River is Nepal’s longest and mightiest river, a living example of natural
heritage, a source of livelihood for thousands of people, and one of Nepal’s greatest
environmental assets. In all respects, it is a critical resource endowment that must be
maintained for future generations. Unfortunately, all signs indicate that the Karnali will
also soon become Nepal’s last major undammed river - and it too risks being degraded
by several proposed hydropower projects, a range of other social and environmental
pressures, and systemic governance failure. Ensuring that the remarkable values of the
Karnali river are maintained and preventing short-term development from ruining the
long-term future of this area is of paramount importance. Designed as a companion
document to the Karnali River Corridor Management Framework, this report highlights
several key considerations that could guide the process of creating river conservation
legislation in Nepal, focusing on the Karnali River basin.
This document was prepared in the wake of the Karnali River Scientific Expedition of
Fall 2018, to examine the different possibilities for conserving the Karnali River, as well
as the aquatic species and cultural practices that a flowing Karnali supports. This
report includes several strategic recommendations for protecting rivers in Nepal,
beginning with the Karnali. We suggest that the main channel of the Karnali River
remains free-flowing (in its entirety or at least in certain high-value sections) and to
ensure that water resources and riparian lands are managed to maintain important
social and environmental values. While some sections of the river face specific
pressures, our study indicates that the Karnali River itself is overall in a nearly pristine
state. Therefore, we must act soon to preserve and improve riverine health, as well as
the well-being of the diverse communities living along the river throughout Nepal.
This report provides several strategic recommendations and presents the case for five
sections of the Karnali River corridor which have unique and outstanding social and
environmental value. The findings of this report are based on a literature review of river
conservation legislation and the rights of rivers internationally and a series of
consultations with Nepalese water experts and environmental advocates, and the
proceedings of the 3rd National River Summit held on the banks of the Karnali in March
2019. After reflecting on a variety of river conservation case studies from around the
world and analyzing the current landscape of environmental governance in Nepal, we
believe that Nepali policymakers, civil society institutions, and citizens can benefit from
a strategic review of international river conservation efforts and lessons learned.
Simply put, this document is intended to encourage and assist with the development of
legislation that could be implemented at the local, provincial and/or national scale to
protect river systems or sections of rivers in Nepal. Nepal’s ongoing transition to a
federal system of governance creates new opportunities to reconsider recurring
environmental issues, especially models of environmental governance and systems of
resource management. Importantly, in this new era, local and provincial governments
have the legal power to initiate conservation efforts by drafting local and provincial
legislation focused on river conservation and the protection of sections with significant
Strategic Considerations for River Conservation Legislation in Nepal
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environmental and social values. Because rivers are in important part of Nepal’s
ecosystems and because conserving rivers presents unique spatial and social
challenges, there is a need to create new modalities of conservation and new forms of
environmental advocacy - and this work begins in the Karnali basin.
Around the world, policymakers in all countries and at all levels struggle to strike a
balance between development and conservation goals, to find pathways to sustainable
development that can ensure the resources and opportunities of both current and future
generations. In the past, many other nations have enacted river conservation laws only
after failing to protect rivers and the resources they provide initially. They are often
salvage efforts prompted by increasing public recognition of the degraded condition of
once great rivers, or panicked attempts to help the last and most valuable rivers avoid a
similar fate. We urge Nepal can recognize the cultural and environmental value of
healthy rivers and enact thoughtful river conservation legislation, before it is too late.
Placing Nepali Rivers in the Global Context
The fate of the world’s rivers is currently threatened by impacts from development,
hydroelectric dams, irrigation withdrawals, construction of embankments or levees, and
pollution. According to WWF, of the world’s 64 remaining large free-flowing rivers, at
least 17 are in danger of being dammed. Human population growth and development
pressures for water, food, energy, coupled with climate change threats is ever
increasing. If unchecked, the potential to permanently alter the natural flow and
ecological health of the worlds rivers is imminent. The need for innovative institutional
arrangements, which address the overuse of water, and under provision of ecosystem
health is critical in order to maintain the ecological health of river systems (O’Donnell
and Talbot-Jones 2018).
Ecologically, free flowing rivers are critical for maintaining biodiversity. Natural flow
levels support specific ecological functions including groundwater recharge, fish
rearing and spawning, and providing a variety of habitats which support both aquatic
and terrestrial species (Dandekar 2018). In addition, naturally flowing rivers provide
critical “regulating services” such as flood control, soil nutrient balancing, and
purification and dilution of pollutants. Lastly, unencumbered river systems provide and
enhance recreational opportunities, aesthetics and spiritual values thus supporting
ecotourism and enhanced livelihoods for the cultures around them.
Environmental issues are also central in contestations about sustainable development
in Nepal, particularly in the context of increasing environmental uncertainty related to
climate change and troubling patterns of environmental degradation due to rapid and
unplanned development activities. For these reasons, environmental policy reform and
environmental legislation is needed at all levels of government. Currently, Nepal has no
legislation specifically related to the conservation or protection of river systems. The
Government of Nepal has created National Parks to preserve mountainous areas of the
Everest region, the jungles of Chitwan and Bardiya, and the intact forests of Khaptad, as
well as the Annapurna Conservation Area Project (ACAP) which seeks to balance
conservation and development goals – but there are no areas specifically as river
conservation areas. If the GoN wishes, it can designate certain area of a river as a
conservation area in accordance with the National Park and Wildlife Conservation Act
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or as an environment conservation area as per the Environment Protection Act – but
new conservation frameworks focused specifically on rivers are also needed.
For many years in Nepal, public dialogue about development and conservation has been
deeply polarized and highly impassioned. Both sides are guilty of dismissing the aims
of the other without truly listening; often we find that hydropower developers and
advocates for environmental issues are speaking past each other, or even speaking
entirely different languages. However, in order to achieve sustainable and equitable
development, Nepal needs to find an appropriate balance between development and
conservation goals – the shape of public discourse about water resource management
and environmental issues needs to change. In this document, we consider several ways
that environmental advocates can move the conversation on river conservation
forward.
Balancing Conservation & Sustainable Hydropower
To be clear, neither NRCT nor this report is unilaterally opposed to hydropower
development. Rather, we recognize the very real fact that Nepal needs hydroelectricity
and that requires building some dams. But as leading water scholars like Dipak Gyawali
and Ajaya Dixit have said for decades now: there is a difference between ‘good dams’
and ‘bad dams’ – some level of discernment is necessary.
Right now, the pace of hydropower development is rapidly increasing in Nepal, after
years of frustrations, sluggish growth, and development failures. As the national power
generation capacity increases and the memory of energy scarcity and recent blackouts
begins to fade, a new kind of strategic thinking and planning is increasingly needed,
even necessary. It is becoming clear that Nepal does not truly need all of the dams that
are currently licensed, and that the export market for electricity might not be as
lucrative as previously expected. At the same time, the cost of other alternative energy
sources is dropping, and Nepalis are becoming more aware of environmental issues –
in terms of water, biodiversity, and climate change. So how to come up with a new
model of hydropower development that strategically prioritizes “good dams” in
carefully-chosen sites, rather than the existing ‘all dams, anywhere’ approach? How can
the process of strategic planning and cumulative impact assessment begin?
Because dams are currently being constructed on all of the other major rivers across
Nepal, the Karnali will soon be the last major free-flowing river in Nepal. However,
several large-scale hydropower projects have also been proposed on the main channel
of the Karnali basin: such as the national-priority 900 MW Upper Karnali Project, the 688
MW Betan Karnali HPP, the 426 MW Phukot Karnali HPP, and the massive longpromised 10,800 MW Chisapani Storage Project. In the Karnali Basin, several tributary
rivers and streams are also slated for hydropower development, with potentially less
destructive impacts – though a strategic assessment of cumulative impacts within the
basin has not yet been conducted. During our consultations, some political leaders in
Karnali Province also expressed an interest in focusing first on the development of
tributary stream hydropower opportunities – so as to bring economic development to
the area while protecting the river and the multiple opportunities that it could support.
In the Karnali River Corridor Management Framework, developed by NRCT we consider
a range of energy options for the Karnali region and propose an alternative model of
hydropower development that generates more than 6,000 MW of hydroelectric
Strategic Considerations for River Conservation Legislation in Nepal
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generation capacity just from the tributaries of the river system, while leaving the main
channel of the Karnali unobstructed. On a related note, many local communities are
currently serviced by micro-hydropower projects, and building out further microhydropower ‘mini-grids’ could serve development of local cottage industry enterprises.
We suggest that the tributaries can provide significant power generation that can
guarantee energy security and energy sovereignty in Nepal and Karnali Province.
And yet, for a variety of political and economic reasons, many key political actors are
focused on achieving a handful of large prestige hydropower projects in Nepal, even if
they may ultimately prove unnecessary, inefficient, or involve major unforeseen
sacrifices. In short, after so many years of planning and promises, some actors just
want to see something get done. This troubling pattern reflects an unfortunately
common mode of planning focused on maximizing short term political and economic
gains at the expense of future generations. Further, with the advent of provincial
governments, each provincial government now desires their own prestige hydropower
project – indicating the potentially double-edged nature of decentralization. As many
experts have pointed out over the years, focusing only on megaprojects is unproductive
and unsustainable (Gyawali 2001; Dixit 2008; Sovacool 2012) and will reinforce an
extremely unproductive, non-strategic, and unsustainable mindset that will lead Nepal
down a very uncertain and suboptimal path. Other countries like Myanmar and
Cambodia are beginning the process of strategic impact assessment – why not Nepal?
Because decisions today will shape the opportunities that future generations have,
long-term planning that integrates the basic principles of sustainable development and
recognizes the value of conserving environmental health is critical. The work of
reconsidering the appropriate balance between development and conservation and the
work of reconsidering the future of rivers in Nepal begins with the Karnali.
The Karnali is rich in ecological, cultural, and scenic resources. In many ways, it
embodies the sense of “wild and scenic” that has guided river conservation efforts in
other countries around the world – as we have described in detail below. With local
ecotourism and river sport training centers in place, the Karnali could become a major
resource in Nepal’s tourism economy – especially for those seeking an authentic and
off-the-beaten track experience. New tourism initiatives in the Karnali region would
center around the beauty of the river itself: its famous rafting and kayaking
opportunities, the fantastic geological aspects of the rivercourse, access to fisheries
and angling, its diversity of wildlife, or the cultural value of historical trading and
pilgrimage routes or heritage sites. A focus on the river could bring holistic prosperity to
the region and support robust new forms of livelihood that focus on the living heritage
of the region - as people host their guests in homestays, community lodges and
guesthouses, while marketing various handcrafted goods or local foods. In short, the
Karnali could be an international model of ecologically sustainable development and
river conservation. This all is possible if the people and leaders of the Karnali province
choose to mobilize for river conservation on the Karnali River.
So what will the future of the Karnali River look like? What can we do to preserve the
mighty, beautiful, and sacred Karnali River, and to make it one of Nepal’s greatest
tourist destinations? How do we get there, and who will act?
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Chapter 2

International Examples of Legislation for River
Conservation
The following section briefly describes a variety of different laws and policy tools which
have been enacted across the globe in an attempt to protect some of the last remaining
free-flowing rivers from dams and development. Upon reviewing these international
cases and the variety of different legal modalities for river conservation that have been
enacted, we then consider the ways these cases might be pertinent to river
conservation efforts in Nepal.
In general, these cases reflect an increasing awareness about the importance of river
systems worldwide, and the need to manage water resources and riverine landscapes
in ways that balance development and conservation goals. In each country, river
conservation legislation has emerged in response to threats to the environmental
health of rivers, and in some cases in response to concerns about the loss of cultural
heritage that might accompany river degradation.
Our analysis begins with the Wild and Scenic Rivers Act passed in the United States in
1968, which was itself a direct response to indiscriminate hydropower development and
the overexploitation of river resources. In fact, the many of existing laws were enacted
after these countries had already extensively developed their river systems – in this
sense they might be understood as a reaction to the negative impacts of development.
As the excerpt from the U.S. Wild and Scenic Rivers Act below states, the protection of
free-flowing rivers is seen as a necessary complement to other forms of development –
a balance between development and conservation is required.
In developing countries, where the pressures to provide food, water and energy are
currently the greatest, river conservation laws are less common – in part because
underdeveloped nations like Nepal have tough choices to make when balancing
environmental conservation with the need for development. However, there are several
good examples of recent legislative efforts and legal debates that demonstrate an
increasing awareness of the need to include river conservation efforts within the
contemporary agenda for sustainable development. Getting river conservation policies
and laws passed in these contexts requires long-term commitment to advocacy and
legislative efforts, as well as long-term engagement with local stakeholder
communities, civil society organizations, and elected officials and policymakers
working at a variety of scales. As a nation-state on the edge of graduating from Least
Developed Country to a Developing Country in the classification system of the United
Nations, Nepal’s position is particularly interesting.
In recent years, a handful of countries have also passed legislation that gives legal
status to rivers – part of a broader pattern of legal reform that seeks to acknowledge
Strategic Considerations for River Conservation Legislation in Nepal
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the “rights of nature” (Eckstein 2018). While this emerging body of law remains hotly
contested, we can also draw some key lessons from the existing legal provisions and
debates over them. In this section we review some of the important legal decisions in
this area and provide a brief overview of the current legislative landscape.
The first successful case of the “rights of nature” was in Ecuador in 2011, when a
provincial court granted a Constitutional injunction in favor of the Vilcabamba River in
Ecuador – to prevent a road-widening project that would significantly degrade river
health. In 2017, four more rivers were granted legal rights in a series of different legal
decisions: the Whanganui River in New Zealand, the Rio Atrato in Colombia, and
the Ganges and Yamuna rivers in India (Talbot-Jones 2018; Magallanes 2019). In the
case studies that follow, we summarize the context of these decisions, the different
legal rights established, compare the effects of these different legal determinations,
and discuss any ongoing conflicts related to these decisions.
In general, this overview of the river conservation laws and river protection efforts –
from the US Wild and Scenic River Act in 1968 to recent contestations over the legal
status of the Ganges River of India in 2017 – helps us to identify common themes and
key issues that should be taken into consideration when considering river conservation
legislation in the Nepal context.

The U.S. Wild and Scenic Rivers Act
The John Day River, Oregon. www.rivers.gov
It is hereby declared to be the policy of the United States that certain selected rivers of
the Nation which, with their immediate environments, possess outstandingly remarkable
scenic, recreational, geologic, fish and wildlife, historic, cultural, or other similar values,
shall be preserved in free-flowing condition, and that they and their immediate
environments shall be protected for the benefit and enjoyment of present and future
generations. The Congress declares that the established national policy of dam and other
construction at appropriate sections of the rivers of the United States needs to be
complemented by a policy that would preserve other selected rivers or sections thereof in
their free-flowing condition to protect the water quality of such rivers and to fulfill other
vital national conservation purposes.
Wild and Scenic River Act- October 2, 1968

Strategic Considerations for River Conservation Legislation in Nepal

8

The landmark U.S. Wild and Scenic River Act of 1968 (WSRA)1 was specifically
proposed as an alternative to dam construction and the overdevelopment of river
corridors, intended to balance U.S. water resource development policies with long-term
river conservation and recreation goals. As the original text clearly states - the essence
of this Act is the protection of the free-flowing character of Wild and Scenic rivers. Here,
free-flowing is defined as “existing or flowing in natural condition without
impoundment, diversion, straightening, rip-rapping, or other modification of the
waterway.” Efforts to maintain the free-flowing state of rivers can be focused on the
watershed scale or at the sub-watershed scale, on specific sections of rivers deemed to
be of exceptional value. Currently, the WSRA applies to ~12,000 river miles across the
United States, and environmental advocates are engaged in efforts to preserve another
5,000 river miles.2
12,000 miles of rivers currently enjoy Wild and Scenic River protection – rivers like the
Middle Fork of the Salmon, Rogue, Chattooga, Tuolumne and New. But many rivers are
still at risk. Today, less than one percent of America’s rivers are wild and free. We have
more work to do to save our last, wild rivers.
- www.americanrivers.org
The WSRA emerged out of a growing recognition of the social environmental losses
related to damming wild rivers, following several decades of environmental opposition
to dam building and increasing public awareness of the negative impacts of dam
construction. One of the most significant events that catalyzed action toward national
river conservation legislation was the controversial construction of the Glen Canyon
dam, which created Lake Powell – a project that was developed after conservation
actors successfully stopped the proposed Echo Park Dam just upstream, sparing what
is now Dinosaur National Monument. To mobilize public opposition to the Echo Park
Dam, environmental conservationists began rafting people down the river to show what
would be lost – a now common strategy. Wilkinson (1992) has noted that "many people
visited Glen Canyon just before and during its gradual inundation in the 1960s" and that
as people realized what was now lost "rage grew and spread, but it was too late, much
too late." Next, the growing coalition of anti-dam activists opposed the construction of a
dam in the Grand Canyon – “drawing on the Echo Park experience, and intensely
motivated by the Glen Canyon loss” – and succeeded in preventing construction. This
success symbolized the popular momentum of the environmental movement in the
United States and paved the way for the introduction of the Wild & Scenic Act.3 In this
way, the Act was seen as a step toward repairing past wrongs and preventing future
social and environmental losses.
1

President Lyndon B. Johnson signed the WSRA on October 2, 1968. See A. Dan Tarlock & Roger
Tippy (1970) The Wild And Scenic Rivers Act Of 1968, 55 CORNELL L. REV. 707, 711 n.25.
2

The environmental organization American Rivers states that this 5,000 miles proposed and under review
includes 3500 miles under review for federal administrative protections and 1500 miles proposed by
grassroot efforts in a variety of river systems (see www.americanrivers.org).
3

A timely increase in recreation-oriented tourism also helped catalyze support for these causes, as the
growing American middle class slowly came to recognize environmental values. ”Importantly for river
conservationists, as recreation boomed in post-war America, people, mostly for the first time, began to
visit the rivers at the center of these disputes” (Bonham 2000: 114).
Strategic Considerations for River Conservation Legislation in Nepal
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Speaking on the 30th anniversary of the WSRA in 1998, Secretary of Interior Bruce Babbitt
said: “The passage of the Wild and Scenic Rivers Act was a watershed moment, helping
to turn the tide toward a developing recognition that protection of our waterways is
deeply bound up not only with protection of our wildlife and water quality, but with our
connection to our natural landscape and heritage.”
Overall, the WSRA introduces a set of judicially enforceable river management
standards that govern water resource management and land management decisions in
river corridors designated as Wild and Scenic. The Act prohibits federal support for
actions that would harm the river's free-flowing condition, water quality, or outstanding
resource values, such as the construction of dams or other in-stream activities.
Jurisdiction of the states over their waters remains unaffected, so long as state-level
decisions do not interfere with the functioning of the WSRA, which is federal law. The
major functions and powers of the WSRA can be summarized as follows (source: River
Voices v18n3,2008):
Protects key values and existing uses of the river – Each component of the national
Wild and Scenic Rivers System is managed in a way to protect and enhance the values
which caused it to be included in the system and limits other uses that do not
substantially interfere with public use and enjoyment of these values.
Prohibits federally-licensed dams and other federally-assisted water resource projects
if the project would negatively impact the Outstanding and Remarkable Values (ORVs)
of the river: No department or agency of the United States can assist by loan, grant,
license or otherwise in the construction of any water resources project that would have
a direct and adverse effect on the values for which such a river might be designated.
According to Section 7 of the Act, administering agencies (see above) must evaluate
proposed water resource projects to determine that they do not have negative impacts.4
Establishes a quarter-mile protected corridor on both sides of the river: This buffer is
one of the Act’s most significant protective tools. Nationwide this buffer accounts for
over 3.5 million acres of riparian forest and floodplain protection. Corridor boundaries
are established to protect the free-flowing nature, water quality and Outstandingly
Remarkable Values for which the river was designated. Corridor boundaries for
federally designated and administered rivers may vary based on a number of conditions
but are usually delineated by legally identifiable lines (survey or property lines) or some
form of on-the- ground physical feature (i.e., topography, natural or manmade features
such as canyon rims, roads, etc).5

4

Importantly, these restrictions do not limit all development on the river, Section 7 allows for
developments which “will not invade the area or unreasonably diminish the scenic, recreational and fish
and wildlife values present in the area on the date of designation.” Again, decision-making power about
which projects might negatively impact the ORVs of the given river rests with the designated federal or
state level authority.
5

Corridor boundaries may be established wider or narrower than the baseline of 1/4 mile, but this cannot
be altered without approval by the U.S. Congress.
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Requires the creation of a cooperative river management plan that addresses resource
protection, development of lands and facilities, user capacities, etc: Following Wild &
Scenic designation, the federal agency or agencies responsible for each river segment
must develop and implement a comprehensive management plan for each river within
roughly three years from the date of designation.
Wild and Scenic Rivers are chosen based on a set of criteria that highlight the different
inherent values of rivers – i.e. ecological, scenic, cultural or historical values [see below]
– that leads to classification of conservation categories. Importantly, rivers are not
limited to protection or management under only one category. Often different stretches
on the same river are protected by different categories.6 Once a river is proposed for
designation, a variety of information-gathering and data collection exercises begin – as
“the relevant state, federal agencies, and ultimately Congress analyze the effects of the
proposed designation from various perspectives, including from the development
perspective” (Bonham 2000). This information-gathering helps to formally classify the
“outstandingly remarkable values” (ORVs) of a given river or river segment that would
qualify it for inclusion in the system. Importantly, WSRA “study rivers” (e.g., rivers under
formal consideration for inclusion in the System) are also protected under Section 7 of
the WSRA7 - this important provision effectively increases the strength of the WSRA,
allowing river conservation advocates time to collect meaningful data. For all these
reasons, the collection and verification of this definitional data is critical in that it lays
the groundwork on which future claims are based – in many ways, it also establishes a
baseline or reference for environmental conditions that is used to manage rivers postdesignation.
Once designated, Wild and Scenic rivers are administered by one of four federal
agencies (Bureau of Land Management, National Park Service, U.S. Forest Service and
U.S. Fish and Wildlife Service) or, in certain cases, by the State-level government.
Generally, the specific legislation will indicate an agency to administer each river area or
segment in order to minimize overlapping federal agency jurisdictional issues. On some
rivers, including those with overlapping state designations, joint federal/state
management plans may be developed. The public and state, local and tribal
governments are essential participants in developing an acceptable plan that both
protects and enhances the values for which the river was added to the National Wild
and Scenic Rivers System. A Wild and Scenic Rivers Council helps coordinate agencies
that have interests in protecting or managing these rivers. Therefore, in some ways, the
reconfigures the environmental governance regime, by designating specific powers to
institutions tasked with implementing Wild and Scenic river protections.
In short, the W&S Act creates a framework for categorizing and managing different
kinds of river systems and sections that reflect a) different histories of development
and degradation; b) different conditions of environmental health; c) different desired
For instance, the Verde River in Arizona has a 22.2 mile stretch protected as “wild” and an additional
18.3 mile stretch protected as “scenic.” Likewise, the Carp River in Michigan has different stretches
designated as “wild,” “scenic” and “recreational” (River Voices).
6

7

Effectively, this means that the Federal Power Commission (FPC) is prohibited from licensing the
construction of a water resource project on, or directly affecting a river listed as a study river.
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future conditions, priorities, and goals. The Wild and Scenic Act creates a platform for
decision making about river conservation and management that can be strategically
used at the watershed scale, to focus on specific high priority sections, or to facilitate
development planning between different zones of a river.
Importantly, Wild and Scenic designations are not reserved solely for rivers in a pristine
or undeveloped state. Given the history of development, population expansion, and
industrialization in the United States, most of the US’s rivers have been altered by
humankind. Therefore, it is important to recognize that the U.S. Congress did not intend
all rivers protected under the Act to be “naturally flowing” - that is, flowing without any
manmade up- or downstream manipulation. In fact, many W&S designated river
segments are above or below dams. The existence of small-scale dams, diversion
works or other minor structures does not automatically disqualify a river as a candidate
for the National Wild and Scenic Rivers System - risk mitigation and rehabilitation
efforts might be pursued as part of a Management Plan. In short, there are many ways
of defining the scale of a river segment with ORVs, and many pathways to maintain
those values.
Critically, however, environmental restoration and rehabilitation programs, such as
those pursued throughout the Columbia River basin are extremely expensive (ranging
into the tens or hundreds of millions of dollars, depending on the scope of work). For a
variety of reasons, the US has realized that it makes sense to consider environmental
costs up front and to develop hydropower resources in a sustainable manner that
minimizes costly long-term damage to the ecosystem and local river-based livelihoods.
These lessons should be taken into consideration when developing hydropower
resources in Nepal, to prevent excessive future costs and undue burden (both
environmental and financial) on future generations.
Following data collection and official designation, the focus shifts toward management,
which prioritizes the objective of protecting and enhancing the ORVs of a given river.
Managing agencies are often charged with:
 Determining final classification, if not determined by Congress upon designation.
 Developing final boundaries and maps.
 Developing the comprehensive, interdisciplinary management plan which may
address a variety of issues (e.g., resource conservation, allowable uses and user
capacities).
 Implementing the management plan in conformance with land-use planning
objectives.
The long-term management of Wild and Scenic rivers and the lands that surround them
is a challenging task – and is just as, if not more, critical as advocating for WSRAenabled conservation and the process of designation. Decisions regarding jurisdiction
and management are critical to the long-term success of river conservation efforts and
the environmental health of Wild and Scenic rivers. The federal agency tasked with
administering each Wild and Scenic river section is responsible for implementing the
Act’s requirements, updating management plans, and satisfying all required reporting.
These agencies are legally accountable in cases where Wild and Scenic management
plans are not effectively implemented, and they represent Rivers in legal cases that
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affect WSRA-designated rivers.
As Bonham (2000) indicates the management of WSRA designated rivers is often
complicated by the different variety of different pressures on landscapes and
riverscapes, that raise legal questions about environmental governance. Because of
these pressures, ongoing legal efforts and constant vigilance is required to meet
management goal – in other words, WSRA decisions may need to be protected or
upheld in future legal decisions.8 As political tides shift and new development
objectives arise (for example, new mining claims in a given area, with support from
government officials at the state level) new legal cases and arbitration may be required.
The WSRA established an important framework for river advocates and established a
valuable precedent, but, for better or worse, the WSRA, like any other law or legal
finding, requires interpretation. Because environmental debates often, if not always,
reflect political concerns and disagreements over values, the WSRA is often subject to
contestation and potential reinterpretation. Therefore, the work of environmental
advocacy and river conservation does not end once rivers are designated using the
WSRA framework – thereafter, management plans (typically created on the 10-15 year
timeline) must be continually adapted to ensure the maintenance of ORVs and
managers must be actively engaged in defending against new threats to the river or its
ORVs that arise. In short, the WSRA does not solve all river-related problems once and
for all, rather the scope and power of river conservation legislation must be actively
maintained over time and adapted as necessary to address new risks and
environmental pressures - like the impacts of climate change, for example.
The passage of the Wild & Scenic Rivers Act was a critical moment in the history of river
conservation, in the United States and at the global scale, and it remains highly relevant
in ongoing struggles for river conservation and protection – as current campaigns by
American Rivers and their affiliates indicate. However, even with the WSRA in place the
work of conserving rivers continues across the United States. As threats to rivers
evolve, advocacy and legislation must also evolve. Critically, American Rivers states
that “Wild and Scenic River designation remains “the strongest and most effective tool
to protect rivers and the lands along their banks.” Because the WSRA has proven so
valuable in the past and because the WSRA remains relevant as a critical tool within
these ongoing struggles, several other countries and environmental actors have looked
to the WSRA for guidance while developing their own policies and legal frameworks for
river conservation.
The organization American Rivers has assembled some guidance and tools to help
interested parties proposed WSRA designation for rivers and river segments that may

8

Bonham (2000) highlights three state-level legal decisions in Oregon between 1997 and 1999 where
courts cited the WSRA to justify protecting rivers – in the face of cattle grazing and other activities that
might affect the management of Wild and Scenic rivers and contradict the principles and objectives of the
WSRA. He argues that “this trilogy of Oregon federal cases reveals that the WSRA contains judicially
enforceable standards governing wild and scenic river management. Further, the cases show that the
WSRA protect and enhance standard extends beyond just public lands grazing policies in eastern Oregon:
the WSRA requires all federal agencies to manage river corridors to protect and enhance outstandingly
remarkable river values” (Bonham 2000: 112).
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have ‘outstandingly remarkable value.’ More information and resources are available via
this link.

The Canadian Heritage Rivers System
“Canada’s outstanding rivers will be nationally recognized and managed through the
support and stewardship of local people and provincial, territorial and federal
governments to ensure the long-term conservation of the rivers’ natural, cultural and
recreational values and integrity.”
-Vision of Canadian Heritage River System Charter, 1997
The Canadian Heritage Rivers System (CHRS) was established in 1984 to conserve and
protect the best examples of Canada’s river heritage, to nationally recognize the value
of these river systems and to encourage the public to enjoy and appreciate them.
Establishing Canadian Heritage Rivers is a two-step process, requiring nomination and
designation. Currently, thirty-eight rivers are designated as Heritage Rivers, while six
more have been nominated.
The CHRS is a cooperative program of the governments of Canada, all ten provinces,
and the three territories – though it is important to note that participation is voluntary.
The system is governed by a Heritage Rivers Board: a fifteen-member body which is
made up of private citizens and senior officials from government departments
responsible for the protection of the Canadian environment. Although river nominations
may be submitted to the Canadian Heritage Rivers Board only by participating
governments, private citizens and groups are encouraged to present submissions to
their federal, provincial or territorial board member for any river felt to be of outstanding
Canadian value.
According to the Department of the Environment, river nominations are presented to the
Canadian Heritage Rivers Board, and this board makes recommendations to the
responsible federal minister, who approves the designation only if it meets
the CHRS criteria. A nominated river becomes designated once a management plan or
heritage strategy is lodged with the Board by the government that made the nomination.
The development of the management plan or heritage strategy is based on public
consultation and consensus – and all protective actions on Canadian Heritage Rivers
depend on existing laws and regulations, and respect the rights of aboriginal peoples,
communities, private landowners, and other stakeholders.
To be considered for inclusion in the system, a river must have outstanding natural,
cultural and/or recreational values, a high level of public support, and a plan to ensure
that those values will be maintained. Guidelines exist to ensure that candidate rivers
meet the selection and integrity criteria that define Canada's leading rivers: a river must
be proven to possess the requisite natural values, historical importance, and
recreational potential. One of the important (though not deciding) criteria is the
“absence of human-made impoundments in the river course.” The river is officially
designated a Heritage River when a management plan to ensure its outstanding natural,
cultural and/or recreational values are protected (also referred to as a “heritage
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strategy”) is lodged with the Heritage Rivers Board by the nominating government(s).
The production of a management plans and heritage strategies are based on public
consultation and consensus, and these plans chart out important programs of
restoration, environment education, pollution mitigation projects, and tourism
programs.
Importantly, the CHRS not only works with free-flowing rivers, but also on highly
developed rivers, to conserve their heritage. The Grand River, for example, was
designated as a Heritage river not for its natural values but rather for its cultural values
as it houses over 800 archeological sites detailing over 11,000 years of human history
within its watershed. The river also has an extensive history of multi-use: it even housed
Canada’s first dam, the Shand dam in 1942. Work being done to designate the St. John
River to the Canadian Heritage Rivers System in 2005 convinced four municipalities and
two non-profit organizations to join forces to focus on river tourism. Working together,
this group worked to highlight natural and cultural heritage in the area and increased
tourism (CHRS.ca).
After a river is designated to the System, an annual report is prepared each year
describing changes, improvements and threats to the values for which the river was
designated. River-based events and stewardship actions are also listed in annual
reports. Every ten years, an in-depth review of the river’s values is undertaken and a
monitoring report on the decade is prepared and tabled with the Board.
The international Taku River (Alaska
and Canada) is being considered for
joint protection under US and
Canadian law.

The Wild Rivers Bill in Australia
The Wild Rivers Bill that was first proposed in Australia in 1992 defined a “wild river” in
terms of intactness - as a river whose “biological, hydrological and geomorphological
processes have not been significantly altered since European settlement.” Many of
Australia’s river systems were ravaged during both the process of colonization and then
later during the period of modern development – some rivers continue to be degraded
by industrial scale agriculture or mining, as well as the effects of climate change. In the
current moment, most of Australia’s river systems are severely degraded due to
intensive resource development, water withdrawals and other flow modifications,
industrial effluent or other forms of pollution.
The seeds of the Wild Rivers Campaign in Australia and the subsequent proposal of the
Wild Rivers Act were sown during the Franklin River campaign – an initiative led by the
Tasmanian Wilderness Society in the 1970s which halted the construction of a huge
hydropower dam on the Franklin River in Tasmania (O’Donnell, 2018). After the
campaign was over, the Wilderness Society’s efforts to protect “untouched” rivers
continued, which led to the proposal of the Wild Rivers Act in 1992. Unfortunately, the
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proposed Wild Rivers Act never became national law. However, the Australian state of
Queensland ratified a very similar river conservation law in 2005, the result of a
sustained river conservation campaign that continued in the wake of the failure to enact
the Wild Rivers Bill at a national-scale. Importantly, water resource management is a
question of state governance in Australia, and each state has the right to manage its
Wild Rivers however it deems fit.
According to the Queensland Act, wild rivers must have all, or almost all, of their natural
values intact. This does not necessarily mean that a river must be in pristine condition.
The following elements are necessary to constitute a wild river – see the criteria below.
In practice, however, this law means that destructive developments like large dams,
intensive irrigation, and mining cannot occur in sensitive riverine and wetland
environments (i.e. in the High Preservation Area), while a range of other developments
have to meet sensible requirements outlined by the Wild Rivers Code.
In practice, a Wild River Area is mapped into different management areas, which have
varying rules to guide development activities in the Wild Rivers Code (Dandekar 2018):
1. High Preservation Area: The buffer zone around the main watercourses and
wetlands where ecologically destructive development like dams, irrigated
agriculture and strip mining is prohibited. Lower-impact activities, such as
grazing, infrastructure such as houses, and fishing are allowed.
2. Preservation Area: The remainder of the basin, where most development activity
can occur as long as it meets requirements that minimize the impacts on the
river system.
3. Floodplain Management Area: Important floodplain areas where the construction
of levees and other flow-impeding development is regulated to protect the
connectivity between this area and the main river channels.
4. Designated Urban Area: Areas where there is a town or village, so certain types of
development are exempt from the Wild Rivers Code.
In practice this means that destructive developments like large dams, intensive
irrigation, and mining cannot occur in sensitive riverine and wetland environments (in
the High Preservation Area), while a range of other developments have to meet sensible
requirements outlined by the Wild Rivers Code.
Importantly, a Wild River declaration cannot occur without extensive community
consultation. The formal consultation process is triggered when the government
releases a draft declaration proposal – which includes releasing a draft map showing
proposed management areas. The proposal is followed by months of face-to-face
meetings with various stakeholders. This kind of sustained consultation with riparian
and riverine communities is critical in areas with existing settlement, and particularly in
underdeveloped countries. The need for ongoing consultation has again become
apparent in recent years, as new resource opportunities in Queensland have led to
heated political debates over the value of the Wild Rivers Bill (Crothers 2017). Under
conservative leadership, the protections offered in the past have significantly
weakened. The Australian case then presents both an exciting case of effective subnational resource governance and a cautionary tale that points to the need to ensure
that river conservation legislation can weather the political tides.
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Ecuador
“We women and men, the sovereign people of Ecuador... Hereby decide
to build a new form of civil society, and diversity and harmony with nature,
to achieve the good way of living – the Sumak Kawsay.”
In Ecuador, provisions to protect the rights of nature, including river systems were
enshrined in the 2008 Constitution and intended to give expression to local and
indigenous concepts.9 In this sense, they are a product of a trend referred to as ‘New
Latin American Constitutionalism’, which is structured around a highly participatory
process, with a particular focus on the inclusion of indigenous and other marginalized
peoples and a political orientation toward “very strong statements in favor of nature
and ecological diversity” (Green 2009).
The Ecuadorian Constitution explicitly states that its approach to environmental rights
is underpinned by the indigenous concept of Sumak Kawsay, or ‘good living’. These
concepts have often been translated into Spanish as buen vivir – which is enshrined in
The Ecuador Constitution. The Constitution states that buen vivir must be the
foundation of a new development model “that is environmentally balanced and
respectful of cultural diversity, conserves biodiversity and the natural regeneration
capacity of ecosystems.” Sumak Kawsay is most often translated as living in harmony
with nature, but it involves more than modern definitions of sustainability, for it also
regards nature as “an inherent part of the social being” and not merely a product for
human use. These principle also upholds “the right of the population to live in a healthy
and ecologically balanced environment that guarantees sustainability and sumak
kawsay.”
Chapter Seven of Title II of the Ecuador Constitution is titled ‘Rights of Nature’, where
nature is labeled as Pacha Mama, which is the Andean indigenous term, similar to
‘Mother Earth’ (Magallanes 2019). Article 71 provides: “Nature, or Pacha Mama, where
life is reproduced and occurs, has the right to integral respect for its existence and for
the maintenance and regeneration of its life cycles, structure, functions and
evolutionary processes. All persons, communities, peoples and nations can call upon
public authorities to enforce the rights of nature."
Importantly, the Ecuadorian Constitution extends beyond simply recognizing the rights
of nature, for it also includes statements of duties to uphold the rights of nature,
compelling the state to go beyond simple compensation to actively restore degraded
environmental resources and ecosystems.
- Article 72 recognizes nature's "right to be restored", and that this "restoration shall
be independent from the obligation of the State and natural persons or legal entities
to compensate individuals and communities that depend on affected natural
systems."
- Article 396 states: "In case of doubt about the environmental impact stemming
from a deed or omission, even if there is no scientific evidence of the damage, the
9

Much of this information was taken from “Rights to Responsibilities using Legal Personhood and Guardianship
for Rivers” by Catherine Iorns Magallanes, 2019.
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State shall adopt effective and timely measures of protection." Giving additional
force to art 71, art 83(6) establishes a duty on all Ecuadorian citizens to "respect the
rights of nature, preserve a healthy environment and use natural resources
rationally, sustainably, and durably".
The rights of nature were first applied to rivers in 2011, during a case focused on
the Vilcabamba River – where advocates living along the river sued the provincial
government of Loja, arguing that they had not regulated an environmentally destructive
road project that would degrade riverine health. The case was prompted in part due to
damage caused by heightened erosion during a 2010 flood. The Provincial Court of Loja
decided in favor of the rights of the river, and required the provincial government to take
responsibility for all remediation and rehabilitation activities, to compensate projectaffected locals, establish better permitting and monitoring procedures to protect
environmental health, and to issue a public apology in the local newspaper. (Green
2011). This was a landmark case, that has established precedent in Ecuador and
beyond.
In recent years, the Ecuador Constitutional Court has upheld the rights of nature and
stated that the sumak kawsay / buen vivir concept is central to the Constitution,
presenting “a biocentric vision that prioritizes Nature in contrast to the classic
anthropocentric conception in which the human being is the center and measure of all
things, and where Nature was considered a mere provider of resources.” (Magallenes
2019). At the same time, however, civil society groups in Ecuador “have struggled to
exercise nature’s rights effectively, in part because the domestic economy depends on
the very environmentally-damaging activities they would like to target” (Tanasescu
2017). Although, crucially, in both the US and Ecuador, people and governments can
“step into the shoes” of nature; when people witness the failure of a government to
uphold nature’s rights, they can
bring cases on its behalf (Margil, Kothari, and Bajpai 2017).
The combined pattern of constitutional, judicial, and legislative recognition of the rights
of nature created a significant precedent. In recent years, several other environmental
movements in other countries have drawn inspiration from these decisions, also
drawing on indigenous environmental concepts to establish the rights of nature.

Colombia
In early 2015 a case was brought to the Courts by the Colombian group Tierra Digna
concerning Colombia’s Atrato River and the rights of communities depending on it.
Acknowledging the inherent interdependency between the environment and
communities in the Atrato region, the Court recognized Colombia’s Atrato River as a
legal entity with environmental rights that need to be protected alongside the
communities’ bio-cultural rights. In May 2017, Colombia’s Constitutional Court officially
recognized the Atrato River basin as having rights to “protection, conservation,
maintenance and restoration” while also establishing a new legal paradigm focused on
‘bio-cultural rights’ which suggested that the most effective way to protect ethnic
communities' rights is through biodiversity conservation and ecosystem restoration on
the Atrato River (International Rivers 2017).
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While the Court recognized the River as a legal entity in its own right, the question of
legal personhood for the River was not at the center of their decision; rather it was a
way of reiterating the duties owed to the indigenous communities of the region
including to protect their rights. The Court thus decided that the authorities were
“responsible for violating the fundamental rights to life, health, water, food security, the
environment, the culture and territory of the [claimant] ethnic communities.”
The Court’s official decision defines three key types of rights that relate to the rights of
the Atrato River: individual rights, community rights and “bio cultural” rights
(Magallanes 2019):
a. The Right of Local Communities to Life, Water and Food
The Court was satisfied that informal mining activities around the River had gravely
contaminated and threatened water sources and forests. Whereas water is not
explicitly listed as a right in the Constitution, the Court determined that it was a
fundamental right and “a sine qua non for the exercise of other rights”. Water is
essential to a life of dignity, as well as to the existence and preservation of
ecosystems, upon which life depends. Regarding the right to food, the Court
determined that the contamination of the river had threatened ethnic communities’
access to food and forced them to give up their traditional ways of producing food.
The Court concluded that the government was liable for the violation of the rights of
the communities. The Court also criticised that government authorities had not
coordinated their actions to address the problems.
b. Cultural and Territorial Rights
The Court acknowledged that mining activities have had a strong impact on ethnic
communities and their territories, generating displacement, elevated school dropout rates, high levels of violence and prostitution and an erosion of traditional forms
of subsistence, including artisanal mining. This has affected communities’ rights to
physical, cultural and spiritual survival. The mining activities had also imposed a
model of development on the communities which is incompatible with their
ancestral practices, thereby eroding traditional social structures and traditions.
c. Biocultural Rights and Legal Personhood
The Court inferred the concept of biocultural rights into Colombian constitutional
law, recognising the direct interdependency between nature, natural resources and
the cultures of ethnic communities and indigenous peoples. The Court emphasised
that an ecocentric approach to human rights acknowledges that preserving
biodiversity is intrinsically linked with the preservation and protection of different
forms of human life and cultures. They held that biocultural rights are the
precondition for the rights of ethnic and indigenous communities to exercise
territorial autonomy in accordance with their own laws and customs. This includes
the right of communities to administer the natural resources in the territories in
which they have developed their culture, traditions and their special relationship with
the environment and biodiversity.
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While the concept of legal personality was used to focus on the rights of indigenous
communities, it can also be seen as a tool for implementing responsibility to ensure
that these rights are respected and that clean-up measures adopted and implemented.
The establishment of a Commission was seen as a way to ensure that the river and its
environment was protected and restored for future generations.

New Zealand
In 2017, the Government of New Zealand granted legal rights to the Whanganui River.
This outcome was the end result of eight years of dialogue and collaborative work
between a local Maori tribe and the Government to develop legislation - on top of more
than 140 years of tribal efforts to dispute government land ownership claims, seeking
recognition of indigenous claims to their sovereign territories. The participation of
Maori tribes allowed for incorporation of local traditional knowledge into the decisionmaking process, and resulted in innovative legislation for river conservation that would
protect the Whanganui River according to their own social norms yet fit in to existing
laws of the nation.
The resulting institutional framework is referred to as Te Pā Auroa nā Te Awa Tupua.
This framework defines a boundary around the affected area (the catchment) and
specifies who retains what responsibilities over decision-making. It also includes rules
designed to control for some of the more obvious risks and costs of granting rivers
legal rights, such as rent-seeking by the guardians and processes for managing conflict
over competing uses. Further, the new framework was designed to be implemented in
two stages to smooth the transition and provide the opportunity for adaptation, as
needed.
Reflecting on the importance of this legislation, Gerrard Albert, the lead negotiator for
the Whanganui iwi, said: “We have fought to find an approximation in law so that all
others can understand that from our perspective treating the river as a living entity is
the correct way to approach it, as in indivisible whole, instead of the traditional model
for the last 100 years of treating it from a perspective of ownership and management.”
With the legal status of the river secured, if the river is someone abused or harmed, the
law now sees no differentiation between harming the tribe or harming the river.
Because the Whanganui iwi consider the river an ancestor, the tribe and the river are
“one and the same” and share rights (Ainge Roy 2017).
Comparing the ways that indigenous rights to nature are legally expressed in Ecuador
versus New Zealand, Tanasescu (2017) suggests that New Zealand’s ‘narrower
approach’ to interpreting the legal standing of indigenous rights to nature “may prove
more effective in the long run”. In Ecuador, broad definitions of nature and its rights are
defined in a way that could be potentially used by actors other than indigenous groups
to bring legal action (indeed, American activists have used this provision in Ecuador,
albeit for conservation purposes) including the Ecuadorian state itself. Tanasescu
suggests that “by granting natural entities personhood one by one and assigning them
specific guardians, over time New Zealand could drastically change an ossified legal
system that still sees oceans, mountains and forests primarily as property,
guaranteeing nature its day in court.”
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In many ways, the recognition of the legal personality of the Whanganui River reflects
similar logics as the legal decision in Colombia – where calling on the rights of the river
was a way of legally strengthening the indigenous claims to resources that undergird
their sovereignty. In this sense, both of these decisions complement other existing
conventions that recognize the environmental rights of indigenous persons and require
the Free Prior and Informed Consent (FPIC) before making decisions about resource
use in indigenous territories – such as ILO 169 and the United Nations Declarations on
the Rights of Indigenous Peoples (UNDRIP). While Nepal is an official signatory to both
of these conventions, debates continue as to how these conventions can be used in
Nepal (Talbott-Jones 2012).

India
“Perhaps, if we are able to think beyond the material limits of how we relate to nature,
we can encourage political and economic measures to create a deeper and more ethical
relationship. New Zealand and India have recognised the intrinsic rights of rivers,
beyond their use for humans. Both recognise rivers as having spiritual, physical
and metaphysical characteristics.” (Margil, Kothari, and Bajpai 2017)
In recent years, the Indian state has been criticized from several corners for the failing
to protect the environmental health of the Ganges, considered a principal goddess by
members of the Hindu faith (Alley 2015; Drew 2017). In March 2017, in response to a
public interest litigation brought to the Uttarakhand High Court to protect the Ganges
and Yamuna from further environmental degradation, the Court declared the Ganges
River and the linked Yamuna River to be legal persons.10 This decision established
these rivers were legal entities in their own right: “The rivers Ganga and Yamuna, all their
tributaries, streams, every natural water flowing with flow continuously or intermittently
of these rivers, are to be considered as juristic/legal persons/living entities having the
status of a legal person with all corresponding rights, duties and liabilities of a living
person.” The Court gave three reasons in justification for its decision, as an
extraordinary measure. The first was the negligence of the State in not following the
previous orders:
“The Court shows its serious displeasure about the manner in which the State of
U.P and State of Uttarakhand have acted in this matter. It is a sign of nongovernance. We need not remind the State Governments that they are bound to
obey the orders passed by the Central Government failing which the
consequences may ensue under Article 365 of the Constitution of India.... The
rivers are losing [sic] their very existence. This situation requires extraordinary
measures to be taken to preserve and conserve Rivers Ganga and Yamuna.”
The second argument, and clearly more central to the court’s decision, was the
constitutional argument that it was necessary to grant the River legal status in order to
10

More specifically, public interest litigation was brought against the state for inaction in clearing
encroachments on the banks of the Yamuna – a controversial topic.
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give effect to the Constitution. Article 48A of the Indian Constitution states that ‘The
State shall endeavor to protect and improve the environment and to safeguard the
forests and wild life of the country.’ Article 51A states that “It shall be the duty of every
citizen of India to protect and improve the natural environment including forests, lakes,
rivers and wild life, and to have compassion for living creatures.” In effect, the Judges
held that the track record of environmental well-being for the Ganges was so poor that
it could be said with some certainty that, unless legal personhood was granted, there
was no realistic means by which arts 48A can be satisfied and 51A given effect to. They
do not comment on why they believe that legal personhood will be better for the health
of the Ganges or why it might be the best tool available; rather, it is couched simply as a
necessary part of an attempt to resolve such an environmental crisis.
The third reason for the court’s declaration of the legal personhood of Rivers relates to
common law recognition of Hindu belief – a fascinating and complicated body of law.
Essentially, Indian law accepts that a deity embodied in a stone carving is a juristic
person. Therefore, the High Court found that claims to the personhood of rivers was
was consistent with Hindu teaching, as per the following statement from the Court:
“All the Hindus have deep Astha (spiritual connection) in rivers Ganga and Yamuna and
they collectively connect with these rivers. Rivers Ganga and Yamuna are central to the
existence of half of Indian population and their health and well-being. The rivers have
provided both physical and spiritual sustenance to all of us from time immemorial. Rivers
Ganga and Yamuna have spiritual and physical sustenance. They support and assist both
the life and natural resources and health and well-being of the entire community. Rivers
Ganga and Yamuna are breathing, living and sustaining the communities from mountains
to sea.”

Therefore, “to protect the recognition and the faith of society, Rivers Ganga and
Yamuna are required to be declared as the legal persons/living persons.”
The Court then directed that the Director of Namami Gange, the Chief Secretary of the
State of Uttarakhand and the Advocate General of the State of Uttarakhand be persons
in loco parentis as the human face to protect, conserve and preserve the rivers and their
tributaries. These officers are bound to uphold the status of rivers Ganges and Yamuna,
and also to promote the health and well-being of these rivers. The Court also directed
the Advocate General to represent at all legal proceedings to protect the interests of
rivers Ganges and Yamuna. Ten days later, another decision declared glaciers at the
headwaters of these rivers and other natural features to be legal persons, in need of
protection – building again on legal interpretations of Indian common law related to
Hindu belief systems.
Shortly after the decision, a group of activists and scholars pointed out one of the major
concerns related to hydropower development: “The New Zealand law recognises that
past activities, including a hydroelectricity project, caused damage. The implication is
that any such future activities could violate the river’s rights. The Indian court’s orders
are vague on some of these aspects, but with a number of hydroelectricity projects
being built or planned for the upper reaches of the Ganges and the Yamuna, a clearer
articulation of what the court’s orders mean is urgently needed” (Margil, Kothari, and
Bajpai 2017). This concern proved prescient, for shortly after the decision, the
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government of the state of Uttarkhand argued that the declaration of rivers as legal
persons was “unsustainable in law” - expressing concerns over liability, in the case of
harm.
In opposing the ruling, the Government stated that the ruling was unclear as to who,
whether the custodians or the state government, would be liable to compensate for
damages inflicted by the river during floods or due to the erosion of riparian lands –
though unstated, concerns about restrictions on hydropower development were also
surely a part of their logic. The State then appealed to the Supreme Court of India –
because these rivers ran through different Indian states, the state government argued
that legal provision regarding the rivers should be decided by the central government
and central judicial system. This claim, which reflects a timeless debate over the scale
of environmental governance of rivers that cross political boundaries is extremely
relevant for Nepal – as the Karnali, for example, flows through three of the newly
created federal provinces in Nepal.
In July 2017, the Supreme Court of India suspended the earlier judgement of the High
Court of Uttarakhand, stating that while it recognized the contribution of the Ganga,
Yamuna and other tributaries to the ecological and social well-being of the
communities, a river cannot be declared as a legal person “only to protect the faith of
society.” Both decisions are worthy of discussion for comparison with how the courts
envisaged responsibility was best implemented, and why and how the concept of legal
personality for the rivers contributed to those decisions.
This outcome, whether final or not, highlights: a) fundamental issues of transboundary
water resource management, in this case between Indian states, b) recurring questions
about the appropriate scale of environmental governance, and c) critical questions of
liability and responsibility in an era of increasing environmental degradation, which may
have considerable implications on public health. The Supreme Court of India's failure to
uphold the Uttarakhand High Court's ruling is troubling – and in some ways parallel to
the failure of the Wild Rivers Bill in Australia at the national level.
The India case is obviously highly relevant to Nepal – and we should attempt to learn
something from these conflicts over environmental values and scale of environmental
governance. Further, an examination of the similarities in cultural and spiritual values
accorded to rivers in India and Nepal will be helpful while proposing the conservation of
a spiritually and culturally significant river such as the Karnali. Similarly, the decisions to
declare the Ganga, Yamuna and its tributaries as legal persons and the decision to stay
the order by the Supreme Court are important case studies given the new federal
restructuring process in Nepal and the emergence of new legislation at the provincial
level. When environmental issues arise, where does decision-making power about
conservation and environmental protection ultimately rest: with local bodies,
state/provincial level officials, the federal governments? How are local laws and
international standards (such as ILO 169) interpreted at the scale of the sovereign
nation-state? What are the processes for adjudicating legal conflicts between scales?
How are these processes determined?
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Chapter 3

Key Issues for River Conservation in Nepal
Based on our review of legal precedents, best practices for river conservation efforts,
and ongoing debates about the legal status of rivers, we highlight the following key
issues and considerations that should be taken into account when mobilizing for river
conservation legislation in Nepal.

Defining Language: Terminologies & Criteria
The first question should be: what language should be used to guide the process of
river conservation in and for Nepal? Language is critical, particularly when it comes to
creating legislative frameworks which are open to interpretation. Key terms are points
of orientation that can be used to shape dialogue and discourse about the proposed
legislation. For that reason, it is critical to be very intentional about the ways these
terms are presented and defined: choosing words and definitional criteria that reflect
the goals of river conservation (while also anticipating potential criticisms) and that
create space for a variety of stakeholders to engage with the key concepts these words
speak to. In short, it is important to carefully determine what terms and concepts in the
Nepali language are most helpful in defining the scope and scale of river conservation.
If terms like ‘wild’ and ‘scenic’ will be used, then how might we define these terms in the
unique context of Nepal? Terms like ‘wild and scenic’ that have been used in other
places may be appropriate, or they may not. The Canadian case is indicative here, since
they decided to use the concept of ‘heritage’ rather than ‘wild’ or ‘scenic’ – perhaps
because of a greater sensitivity to indigenous First Nations communities. For similar
reasons, it is unclear whether legislation like the Wild and Scenic River Act would use
the same terminology (or even the same name) if it were drafted in the 21st Century.11
How might the largely Eurocentric concept of ‘wilderness’ translate into Nepali? 12 What
kind of aesthetics shape the ways that ‘scenic’ is understood in the Nepal context?13
What language can be used to describe the kinds of values a river has? What language
allows us to describe why a river is valuable, and for whom exactly?

11

Some of the language used in the WSRA is highly problematic for example, the formal definition of
„wild rivers‟ as places that “represent vestiges of primitive America” – the term “primitive would not be
used in the 21st century.
The concept of „wilderness‟ is intensely debated in contemporary environmental thought – as the term
was often used to justify the expansion of the United States into wild territories that were not truly “new”
or “unoccupied” but home to sovereign indigenous nations. The idea of „wild‟ is also wrapped up with
notions of purity that are often contested and controversial – see Powell (2016) Vanishing America.
12

How to conceptualize „scenic‟, in a place where multiple kinds of environmental aesthetics circulate –
for example, the international gaze of tourists, the nationalist view of landscapes and natural resources, or
the diverse local visions and perspectives?
13
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In most of the cases described above, river conservation focuses on rivers that have
“outstandingly remarkable values” (ORVs) even if they are not necessarily in a “pristine”
or “untouched” state. In most cases, the process of choosing rivers for conservation
initiatives focuses on value first and intactness second. The U.S. Wild and Scenic Rivers
Act can focus on specific stretches, and the Canadians also work on “developed rivers”
to maintain value and function; whereas in Australia the national bill focused on
“unchanged rivers” failed to be passed into law. In the case of the Karnali, which is
currently a free-flowing river in Nepal, some of these terms might be appropriate, while
others will not be.
How to describe the sense of heritage that motivates river conservation efforts, or to
describe the sacred value of landscapes? What are the characteristics of a wild riverine
landscape that is also home to thousands of people? What terms will highlight the
vision of the legislation and build trust, rather than distrust or suspicion? What terms
will evoke an ethical response? Overall, it seems that the key is to use language that
prompts a feeling of value and connection. For all potential legislation, it is critical to
engage stakeholders at the national, provincial, and local levels – and so the language
used must make sense to all these stakeholders, to ensure meaningful participation
and local buy-in.
River conservation efforts seek to preserve the social and environmental values of
rivers for a variety of stakeholders – and way that we define key terms can indicate or
even determine who those stakeholders will be. For these reasons, we recommend that
the process of drafting river conservation legislation should be as participatory as
possible, so as to ensure that key terms and defining criteria are identified and
described in terms that are meaningful to Nepali stakeholders.
During our research interviews, one legal expert recommended that it might be useful to
consult a trained linguist to determine the language that might be used. Following
professional consultations, we would also recommend organizing focus groups with
stakeholder groups in the Karnali basin. This work should be carried out in several
strategically focused locations and at multiple scale (with provincial leaders, local
lawmakers, and fishing communities, for example) to test the ways that people respond
to different terminologies, as well as they ways they do or do not understand and
connect with the various concepts proposed. The consultation process that Narayan
Belbase of the PAANI program describes below is useful in this regard.
Most importantly, the language used should be meaningful for Nepalis with different
kinds of language literacies and education – ensuring that key guiding terms should be
accessible to all potential stakeholders will increase the quality of stakeholder
engagement and dialogue. Put more directly: passing a bill based on concepts that
most people cannot understand is counterproductive. A law written in complex or
arcane legal language is a certain kind of accomplishment, but if the language used
doesn’t make sense in local terms and local people can’t get excited about the ideas
represented, then it could prove unenforceable and ineffective.
This is not to say that ‘local people’ are uneducated, naïve, or inexperienced – rather, for
example, we found people in upper Humla to be quite familiar with NGO vocabulary, due
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to the density of NGO programs operating in their area. It is only to highlight the
potential for misunderstandings or misinterpretation, which could happen at all scales.
Further, because language often signals the intended audience, locals will know
whether the bill is really written for them or for others in the NGO community. To
provide one example, it is more appropriate to use words like ‘work’ and ‘benefits’ for
local people, rather than the more abstract term ‘livelihoods’ which people will flag as
NGO-jargon. Lastly, because the Karnali River crosses multiple regions, it might be a
good idea to use concepts from multiple languages – for example, using concepts from
the Humla language might increase local understanding and enthusiasm (the Rinpoche
from Yalbang would be a great person to talk to about this). Again, what terms do local
inhabitants use to describe the outstanding values of the watersheds they call home?

Data Collection
The definition and delineation of corridors should always be informed by careful data
collection, which includes ground-truthing and stakeholder dialogue. All decisions need
to be made based on environmental and social data collected via a sustained and
scientific process. Ultimately, data collection should focus on identifying and describing
important values – something like the “outstandingly remarkable values” (ORVs) of the
USWRA. Clearly defining environmental health and management goals is critical to
identifying and maintaining ORVs – key terms and desired conditions need to need to
be precisely defined and described using quantitative and qualitative data.
While the NRCT Karnali Expedition provides a valuable overview of the current state of
the Karnali River, highlighting several ORVs in the Karnali basin, more focused follow up
is needed. The PAANI program, given its existing programs and growing data set, is in
an ideal position to initiate and coordinate this next round of data collection – and to
continue its work with the relevant ministries within the GoN and other academic
institutions to increase overall data quality in Nepal. Historically, comprehensive longterm environmental and hydrological data has been lacking in Nepal – though this is
changing. In recent years, data gaps have been closing, due to improved processes of
GoN data, academic and civil society, and initiatives like the environmental baseline
data workshops hosted by USAID & IFC in recent years. Multi-stakeholder dialogue is
critical to determine what kind of data gaps remain and to identify strategies for
addressing and filling these gaps.
A more focused review of data collection practices for river conservation and river
protection in other countries should be conducted by experts in environmental
monitoring and evaluation working in Nepal. The current ‘political economy analysis’
being conducted by ISET for PAANI is a good start to understanding the regional
sociopolitical dynamics, but once specific corridor sections are identified, focused
social science studies will also be necessary to understand the range of potential
impacts.
In the US, Wild and Scenic “study rivers” are protected from development during a
review period – no large projects that would affect riverine health (such as dams) are
allowed until data is collected and reviewed. While it is unlikely that such a provision
would be ratified in Nepal, due to chronic governance and coordination problems in the
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energy/hydropower sector (for example, licensing issues at DoED) and the stage of
financial and political commitments for projects like the Upper Karnali, it is worth noting
that there is precedent for this kind of pre-emptive thinking and intervention. As we
have said several times in this document, strategic planning and coordination at the
watershed scale is needed.
While data collection is foundational to making arguments for river conservation, it
should also be understood that data collection is an ongoing process that occurs during
all stages of legislation and management. Therefore, a detailed data collection plan
with an eye toward ongoing monitoring and evaluation should be created for each river
conservation effort. Requirements for data collection and review should be included in
river conservation legislation, and connected in comprehensive plans for monitoring
and evaluation (discussed in more detail below).

Identifying Sites and Zoning Rivers with Different Values
In all of the international cases, river conservation efforts focus on high-value rivers and
high-value segments of rivers. Similarly, there are a variety of possible rivers to protect
and manage rivers that are not entirely ‘wild’ or ‘pristine’ but are instead partially
developed, disturbed, or degraded. In all cases, river conservation acts focus on riverine
places that have high social and environmental values – while some of these valued
and meaningful places might be in an ‘untouched state’ many of them will not be. The
main point here is that river conservation legislation makes an effort to focus on both
truly ‘wild’ rivers and rivers that are already affected by development processes – while
it may be too late in some cases, in other cases a timely intervention might be
extremely important to prevent further degradation.
On a related note, while conserving an entire river in a free-flowing state might be seen
as the most desirable outcome, this might ultimately prove politically impossible.
Therefore, it might be more strategic in some cases to focus on protecting specific
high-priority zones. If this kind of strategic zoning can be pursued, without ignoring the
significance of upstream and downstream effects in other parts of the watershed, it
might lead to more tangible outcomes in the near term. Because the Karnali appears to
be one such case, we present multiple zones and scenarios for river conservation in the
Karnali basin in our recommendations below - some or all of the five high-value river
sections could be preserved. In all cases, the designations of particular rivers or river
sections for protection would require several rounds of negotiations about the meaning
of protected river status and the activities allowed. Whether the entire river channel is
marked for conservation or just a few strategically selected high-value river sections, it
is likely that a planning process focused on zoning the river would emerge. In short,
river conservation advocates should work to initiate locally situated conversations
about zoning as soon as possible – because it is more a question of when and how
these questions are addressed, and by whom.
In the case of Australia, destructive developments like large dams, intensive irrigation,
and mining cannot occur in sensitive “High Preservation Areas”, but a range of other
less-intensive developments are allowable as long as they meet sensible requirements
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outlined by the Wild Rivers Code.14 In Nepal, it is critical to determine the scope of
activities that could be allowed within the lands surrounding protected river areas. This
is especially important in regions that are heavily populated, where some development
activities are necessary to support local well-being and livelihoods – and where locals
might otherwise resist the idea of ‘river conservation’ as an inherently anti-development
proposition.
Following the Australian example, it might make sense to create a larger series of
recommendations that can then be negotiated (with oversight from a Watershed
Council of some kind) to fit the specific conditions of each river segment. For example,
roads could be allowed near to the river in some areas where there are limited options
for travel (if best-practices for soil conservation practices are followed) and not in
others. In some cases, allowing for pockets of regulated development might be wiser
(and more socio-politically sustainable) than attempting to prevent development-related
activities entirely. This is not to say that environmental principles shouldn’t be first and
foremost, just that it might make sense to strategically follow a middle path in some
cases, to insure the success of the larger river conservation initiative.

On River ‘Corridors’: Defining the Scope or Spatial Extent of Protected and
Managed Lands
Once valuable stretches of the river are strategically identified, it is then important to
look critically at the riparian zones adjacent to the river, and to determine what the
width or spatial extent of protected or managed river corridors would be. The language
used here can help define the target and scale of legislative governance, identifying a
focus on the river, a corridor, or a watershed.
While it may be useful to establish a baseline standard width, we would also
recommend creating specific recommendations for each river section as per the unique
conditions of each site – and this flexibility seems especially important in the pilot
stage of the program. Put bluntly, a one-size fits all mechanism will probably not work
and will create additional frictions. In our preliminary discussions, we discussed many
different ways of defining the extent of a proposed corridor – it could extend 1km or
5km on each side; it could be defined in terms of interfluvial slopes or in terms of
viewsheds. We also flagged several important questions? How does the width of the
corridor change at the confluence with other rivers? How to accommodate existing
settlement and developments near the riverbank that would fall directly in the corridor?
The US Wild and Scenic Rivers Act establishes a quarter-mile protected corridor on both
sides of the river, which is recognized as one of the Act’s most significant protective
tools. Corridor boundaries are established to protect the free-flowing nature, water
quality and Outstandingly Remarkable Values (ORVs) for which the river was
designated. Boundaries may be wider or narrower (but are not to exceed the 1/4 mile
buffer average without approval by the U.S. Congress, which highlights concurrent legal
powers). In the case of the USWRA, corridor boundaries for federally designated and
In Australia they also account for “Designated Urban Areas” where there is a town or village, that
creates other allowances within the scope of the Wild Rivers Code.
14
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administered rivers may vary based on a number of conditions, but are usually
delineated by legally identifiable lines (survey or property lines) or some form of on-theground physical feature (i.e., topography, natural or manmade features such as canyon
rims, roads, etc.). In the case of Nepal, where the geography is complex, land claims
can also be informal, and a variety of speculative claims exist in riparian landscapes
(often determines to be the path of least resistance for roads, which brings further land
speculation and encroachment) several additional questions may arise.
In short, the process of delineating and justifying boundaries is incredibly complex and
may be hotly contested by different water/land users. As the case in Oregon above
indicates, these boundaries and restrictions must also be maintained and even
reasserted when new development or land-use proposals threaten the ORVs of a given
river system. In the United States and other countries, the work of deciding upon,
managing, and maintaining boundaries to protected areas proceeds in both formal and
informal ways. In the case of Nepal, where the rule of law is generally weaker and
questions of environmental governance are relatively new, the work of maintaining and
managing boundaries will likely become even more complicated.
A balance must be struck between the abstract or ideal (lines drawn on a map) and the
practical or actionable (what will work given specific and localized demands on lived
spaces). Delineating a broader corridor is good for cultivating awareness of linkages
within the watershed, and for “branding” the Karnali. However, the greater the
‘command area’ the more challenging issues of implementation, regulation, and
compliance become. In less-populated areas, it might be possible to create a corridor
that extends 5 kilometers from the riverbank – but that also depends on what specific
management goals and land-use restrictions are attached to that demarcated area.
Ultimately, the delineation of corridors will become a local issue – because local buyin/compliance is critical, a pragmatic and dialogic approach to consultation is essential.
For pragmatic purposes, it might make sense to demarcate a more focused or narrow
corridor that might be effectively controlled.
In practice, it might be useful to define multiple kinds of areas along the Karnali River,
each with different purposes and objectives. For example, the area formally protected
and directly managed through river conservation legislation might extend ¼ km from
the river’s edge, while the “Sacred Karnali Corridor” mapped out for purposes of
national/international branding and tourism promotion might extend 5 kilometers from
the river’s edge. For the purposes of official regulation, it is important to be precise and
exclusive (one could also say pragmatic and realistic); while for the purposes of
cultivating awareness and branding it might make sense to use terminologies that are
as general and inclusive as possible, so that the greatest number of people can
understand the basic principles of river conservation and become engaged by the idea
that rivers have unique and important values.

Issues of Livelihoods: Balancing Conservation and Development Initiatives
Issues related to local livelihoods are critical anywhere in Nepal – no less in the Karnali
zone, and no less in the context of legislation focused on conservation and
development. The centrality of local concerns about livelihood and economic
development was confirmed repeatedly during our interviews in the Karnali Basin and
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with representatives from NGOs working in the Karnali Basin. Tourism-based
livelihoods are one viable alternative, but the benefits of tourism are not evenly
distributed, so other alternatives must be considered.
To provide a related example, these issues surfaced during discussion about dolphin
conservation in the Bardiya region of the lower Karnali basin, within communities living
along the Mohana River. The Mohana River is a ‘dolphin area’ part of the year, because
the dolphins come with babies when the river is in flood stage. If the area is officially
declared a dolphin sanctuary then some people might lose their livelihoods, especially
when the dolphins are not present and tourism is low. Conservation initiatives must
therefore include a coordinated proposal that includes livelihoods and that accounts for
temporal variations in dolphin distribution and flow – perhaps shifting fishing
regulations. Only dialogue with locals focused on issues of livelihood can resolve these
issues.
Recent experiences by PAANI program members also highlight the importance of local
dialogue. While PAANI representatives were working on biodiversity programs in the
Bardiya region, local community members involved in a stakeholder engagement
program suggested a novel and unforeseen idea that would help generate local interest
and equity in conservation programs: providing scholarships to locals to study fisheries
science. This idea would not have come up without patience and without really listening
to local concerns; incorporating this idea into program activities (even if it is not directly
related to the legislative process) has fostered more productive patterns of dialogue.
To make a related point about the need to recognize the importance of local livelihoods
and economic concerns, we would also like to highlight a parallel case from the
Garwhal region of northwest India, as discussed by Georgina Drew (2017) in her
recently published book River Dialogues. Drawing from research conducted over a tenyear period, Drew highlights the complex tensions between local desires to protect
Mother Ganga in the face of hydropower development that would impede the flow of
the Ganges River and the everyday desires for development, increased connectivity, and
new forms of livelihood that local people express. Here, after a series of protest
movements involving high-profile environmental activists and a handful of natural
disasters, the Indian government decided to abandon the proposed hydropower
projects and create an “Eco-Corridor” in the region.
Local people celebrated this victory at first, but then became frustrated when the
benefits of the Eco-Corridor did not materialize as promised – tourism came in limited
amounts, but conservation mandates also limited development activities in the area
and people again began to feel a sense of relative deprivation. As a result, a few years
after the legal decision to create the Eco-Corridor, Drew returned to her research area to
find some of the women who were vocal anti-dam advocates now advocating against
the “Eco-Corridor” that was created to protect Ganga, as well as new forms of pro-dam
protest – where local political party members are protesting against the outside
influence of environmentalists and intellectuals who they view as anti-development
interlopers. Feeling neglected and frustrated with the ‘fossilization’ of the Garwhal
region, many locals now longed for hydropower development (though small and
medium scale, importantly) as well as the benefits of connectivity it may bring.
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Based on this research, she highlights the need to “reshape discussions about what
kind of development would best suit the mountains and the people who live there”
(p.13). Drew’s findings also demonstrate the need to engage locals in ‘river dialogues’
so that there is a clear understanding of the potential impacts (positive and negative) of
both hydropower development and river conservation efforts. These findings are
extremely relevant to the current concern about balancing development and
conservation in Nepal, where a similar situation seems entirely possible - as many
people do desire hydropower development (Rest 2012; Lord 2016) and accusations of
being anti-development are common. Ongoing contestations and recent events in
Nepal, such as local protests over governance and revenue sharing in the Annapurna
Conservation Area (ACAP) of Nepal (Baral & Stern 2010; Croes 2013; Shrestha 2018)
also indicate that questions of benefit-sharing are central in local decision-making and
that ongoing local consultation is critical to the success of any conservation project. As
several scholars have suggested, in Nepal and around the world, “fortress conservation”
is largely inappropriate (Campbell 2005, 2013; Ghale 2018a).
Conservation advocates must recognize the validity of local concerns about
development and livelihood, and meaningfully include local stakeholders in the
development of conservation programs.

The Need to Create a Viable Benefit-Sharing Program
In the case of Nepal, many Nepalis are, rightly or wrongly, excited about the potential
economic benefits that hydropower development. Over the past few decades, Nepalis
have become acutely and increasingly aware of the value of hydropower resources in
general (Pandey 1996; Forbes 1999; Dixit & Gyawali 2010; Rest 2012; Lord 2014) as well
as the recent propagation of corporate social responsibility (CSR) and benefit-sharing
programs in the hydropower sector (Lord 2016; Shrestha et al 2016; Satyal et al 2018).15
While some populations mobilize to a greater extent than others to demand that the
benefits (real and imagined) of hydropower are shared, and some local expectations of
the benefits of hydropower development are unrealistic, the fact of the matter is that
anyone seeking to engage in dialogue about hydropower has to recognize these issues.
As a corollary, it is impossible to talk about resisting hydropower development (which
offers at least some economic benefits and a partially coherent arrangement of benefitsharing policies and programs) without presenting an alternative benefit sharing plan.
The discourse of ‘benefit sharing’ emerged in the wake of the 2000 World Commission
on Dams (WCD), after the study systematically highlighted the adverse impacts of
dams, causing a retraction in global lending for hydropower development. In reaction to
the WCD recommendation, the hydropower sector began to develop a variety of
different models for defining and sharing the perceived benefits of hydropower,
experimenting in a variety of countries all over the world. Eventually, many of these
programs became best-practices and were internalized in state regulations by a variety
See Pandey (1996) for an early analysis of expectations about the possibility of „local benefits from
hydropower development‟ and Forbes (1999) for a critical evaluation of “the importance of being local”
in the context of debates over the Arun III project.
15

Strategic Considerations for River Conservation Legislation in Nepal

31

of governments.16 According to a study released by ICIMOD: “In the present context,
‘benefit sharing’ has become an increasingly common theme in debates surrounding
hydropower and management of water resources in the Himalayan region—a result
perhaps of the evolving discourse on sustainable development as well as a response to
shifting expectations among project stakeholders and different kinds of ‘projectaffected populations’” (Shrestha et al, 2016: 3).
Tellingly, Schedule 9 of the Constitution of Nepal, which highlights the concurrent
powers shared by Federal, Provincial, and Local governments also explicitly names
“service fees, charges, penalties and royalties from natural resources” as an area of
shared and mutual concern. This clause is written primarily with hydropower in mind,
which is arguably Nepal’s greatest natural resource, and which flows across internally
political boundaries. And yet, as Balasubramanya et al (2014) highlight, the
particularities of revenue sharing are not entirely clarified, particularly in the Far West
regions of Nepal.
Recent excitement over the ‘shareholder model’ of hydropower development (Shrestha
et al 2016; Lord 2016; IFC 2018) along with the success of the initial public offering of
the Chilime Hydropower Company and the more recent Upper Tamakoshi Hydropower
Project IPO have only fixed “dreams of hydropower dollars” (Bhushal 2016) deeper in
the public consciousness. Though recent research has indicated that ‘benefit-sharing’
programs do not come without costs and risks (Lord 2016; Shrestha et al 2016; Lord
2018; IFC 2018) and that these programs do not provide a magical solution to recurring
concerns over equity and environmental justice – locals remain excited and hopeful
about the economic opportunities that hydropower development, benefit sharing, and
‘local shares’ could bring. After more than a decade of promises about the Upper
Karnali HPP, there is a lot of anticipation and expectation the possibilities that
hydropower might bring throughout the Karnali region. This sense of anticipation was
palpable throughout our field research in the Karnali region – as nearly everyone
mentioned hydropower potential as one of the main values of the Karnali River.
These developments and trends all points to the need for conservation advocates to
develop a comprehensive plan for sharing the benefits of river conservation, and the
need to design an information dissemination and awareness campaign to share these
plans with potential stakeholders. In a very real sense, local stakeholders may view this
as an economic choice – and so may be considering the potential benefits of ‘freeflowing rivers’ in direct contrast to the potential of benefit-sharing from hydropower
developers.

Consultation as a Long-Term Process
In all cases internationally, river conservation requires an active and extensive process
of consultation with a variety of stakeholders at multiple scales. We would like to
highlight the situated and dialogic process of consultation – consultation occurs on the
16

For more information on the evolution of discourse on benefit sharing in the hydropower sector, within
Nepal and beyond, please refer to: World Commission on Dams (2000); Dixit & Basnet (2005);
Upadhyay (2005); Dixit & Gyawali (2010); Wang (2012); and Shrestha et al (2016).
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ground and within communities where people live, and it often requires going back to
interact several times and revisiting prior topics of discussion. In the United States, for
example, a “Wild River” declaration cannot occur without extensive community
consultation. Community dialogue occurs throughout the early phases of data
collection and helps shape the proposal for designation. A formal consultation process
is then triggered when the government releases a draft declaration proposal - this
includes releasing a draft map showing proposed management areas, opening the
proposal to a public comment period, and is followed by months of face-to-face
meetings. This kind of sustained consultation with riparian and riverine communities is
particularly critical in areas where settlement patterns are densely arranged along the
river, and in cases where local livelihoods are reliant on river resources. In short,
consultation is a critical process to ensure that different voices are heard and that
different forms of knowledge are reflected.17
To be clear: local people should be allowed to utilize the river for conservation friendly
activities such as sustainable fishing and eco-tourism programs, even within
conservation corridors. Similarly, local residents and river users need to be involved in
the implementation of river conservation and management activities, as well as
monitoring and evaluation programs focused on compliance. [For a more detailed
commentary on the consultation process and the way it might proceed in the Karnali
Basin, please refer to the sections below].

On Indigenous Resource Rights and The Rights of Nature in Nepal
The question of indigenous claims to resources is central to several of the river
conservation efforts – particularly in New Zealand and Colombia. While indigenous
groups and their rights are recognized in myriad ways in Nepal, it is unclear whether the
Government of Nepal is actually willing to recognize indigenous claims to resources in
practice.18 As Talbot-Jones (2018) has pointed out: As legal rights without the means to
protect them are at risk being simply irrelevant.
While questions of indigeneity may seem purely academic, they can also have
important legal ramifications – several scholars have highlighted the need to recognize
the legal basis for indigenous claims to resource sovereignty (Li 2000; Folch 2016). In
Nepal, questions of indigeneity are extremely complicated and wrapped up in broader
debates about identity politics (Lawoti 2007; Hangen 20090) – and so unfortunately, we
do not have space to go into these debates in detail here.19 Suffice to say, there are
17

In her long-term research on the politics of environmental conservation, sacred rivers, and hydropower
on the Ganges of Northwest India, Drew (2017) describes a “cultural politics of knowing the Ganga” and
particularly “the battle over whose knowledge is considered worthy” (p.57-63).
See Jones, P., and M. Langford. 2011. “Between Demos and Ethnis: The Nepal Constitution and
Indigenous Rights.” International Journal on Minority and Group Rights 18: 369–386; Jones, P. S. 2012.
“Powering Up the People? The Politics of Indigenous Rights Implementation.” The International Journal
of Human Rights 16 (4): 624–647.
18

19

For more background on issues related to identity politics in Nepal, please see these two excellent
edited volumes: Lawoti, M. (Ed.). (2007). Contentious politics and democratization in Nepal. SAGE
Publications India.; Hangen, S. I. (2009). The rise of ethnic politics in Nepal: Democracy in the margins.
Routledge.
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significant disagreements about: a) who exactly should be recognized as indigenous
where?; b) what resource-based rights should be accorded to indigenous groups; and c)
how internationally circulating concepts of indigeneity should relate to national
concepts and interests. While a few studies have been conducted on indigenous rights
to natural resources in Nepal (Jones & Langford 2011) and even specifically on
indigenous claims in the context of debates over hydropower development (Jones
2012; Satyal et al 2018; Ghale & Ghale 2018) further research is sorely needed on this
timely topic.20
In many ways, the recognition of the legal personality of the Whanganui River in New
Zeland reflects similar logics as the legal decision in Colombia – where calling on the
rights of the river was a way of legally strengthening the indigenous claims to resources
that undergird their sovereignty. In this sense, both of these decisions complement
other existing conventions that recognize the environmental rights of indigenous
persons and require the Free Prior and Informed Consent (FPIC) before making
decisions about resource use in indigenous territories – such as ILO 169 and the United
Nations Declarations on the Rights of Indigenous Peoples (UNDRIP).
While Nepal is an official signatory to both of these conventions, debates continue as to
how these conventions can be used in Nepal (Jones 2012). Recent research in Nepal
highlights the fact that concepts of indigeneity and indigenous rights need to be
articulated at the national and local level by “brokers” who do the work of interpretation
and advocacy (Satyal et al 2018).21 Focusing on disputes over hydropower development
in the Marsyangdi basin, Satyal et al (2018) argue that local advocates (“brokers”) who
seek to mobilize people using claims to indigeneity are less successful than local
brokers who promote concepts of benefit-sharing and corporate social responsibility. In
the Marsyangdi basin indigenous claims to resources and ideas like FPIC become a
secondary frame of reference while issues of benefit-sharing become a priority for
locals – reflecting a broader trend in areas affected by hydropower development in
Nepal (Lord 2016; Shrestha et al 2016).
This pattern was confirmed by a recent study of the Upper Trishuli 1 Hydropower
Project in Rasuwa, which highlighted the ways that indigenous [janajati] communities
are disproportionately impacted by hydropower development in Nepal (Ghale & Ghale
2018). This timely report argues that “losses suffered by the local and indigenous
[janajati] communities are often viewed as inevitable collateral damage of megadevelopment” as well as the ways “affected communities are treated merely as an
obstacle to be managed skillfully or coerced into submission” (p. 40). These practices
violate international conventions regarding the rights of indigenous people to which
20

For a short summary of these issues see the article by Shradha Ghale at:
https://www.recordnepal.com/category-explainers/lost-in-hydro-dreams/
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Writing about her research into indigeneity and hydropower in Sikkim, Gergan (2014) states that:
“Indigenous movements are rooted in struggles over material, symbolic and intellectual resources
generally in opposition to the state but they are also seen as a way of securing certain benefits from the
state. While acknowledging historical conditions that necessitate indigenous struggles and demands,
scholars argue that indigeneity is “the cultural and political work of articulation” (Li 2000: 151) and is
„customized‟ by the interlocutors (Greene 2009).”
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Nepal is signatory (i.e. ILO 169 and UNDRIP). While these observations and trends
might not be applicable in all cases – there might be sites where local advocates are
more successful in mobilizing people under the banner of indigenous rights - it does
seem that indigenous claims are currently not successfully articulated or recognized in
practice in Nepal.
This lack of clarity around the rights of indigenous persons, combined with a general
lack of environmental movements in contemporary Nepal, indicates that ‘rights of
nature’ arguments will probably not be very effective in the current legal and discursive
environment. If indigenous claims to resources are systemically underrecognized in
Nepal, then it also seems unlikely that rivers can gain “legal personality” in Nepal in the
current moment. The recent legal decision in India, which highlights questions of legal
accountability for violating the rights of natures or “rivers as persons” also likely sets an
informal precedent in Nepal – especially for central GoN actors who are significantly
influences by Indian decisions. While it is important to raise awareness about the ‘rights
of nature’ in Nepal and to highlight other international cases where the ‘legal
personality’ of rivers have been recognized (as we have done), in formal legal terms,
advocates for river conservation might have to focus on other vectors for claiming the
‘rights of nature’ in the current moment. As awareness of environmental issues
spreads, and perhaps as local political actors begin to present their own concepts of
indigeneity, we hope that this pattern might change – affecting these kinds of changes
requires careful thought.
In the meantime, one potential vector might the right to “a clean and healthy
environment” enshrined in the Constitution of Nepal. While the Constitution does not
officially provide recognition for the rights of nature, the citizens of Nepal might be able
to use this right to advocate for clean and ecologically healthy rivers as well. If these
kinds of mobilizations can incorporate indigenous claims to environmental health and
‘good living’ concepts similar to those adopted in Ecuador, they might be able to create
more discursive space for the rights of nature and the rights of indigenous peoples.

Long-Term Concerns: Management, Monitoring, and Compliance
Conservation is an inherently long-term process, and the process of officially
designating a river for conservation or protection is just the first step in a longer journey
of environmental stewardship and sustainable resource management. If and when river
conservation legislation is passed in Nepal – at the local, provincial, or national level –
then the next step will be creating long-term management plans for all of the areas
slated for conservation.
For each river or river section, a River Management Council constituted of government
officials, planners, civil society groups, and differently positioned stakeholders should
be created, and this body should work collectively to create River Management Plans
for each river section or basin marked for conservation. These plans should identify the
dimensions of the specific protection corridor, the values that are to be protected, and
allowable and restricted activities and land uses. For example, if scenic quality is a
desired condition, the percentage of the landscape with visible roads could be
established. Also, acceptable road location and construction standards could be
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determined. In this case, local groups designated to manage the protected river section
would be actively engaged with DOLIDAR, the Department of Roads, local politicians
and civil society groups (for example) to ensure that road development plans adhere
with established river conservation protocols and work to find solutions if a conflict
should arise. In this case, if the road is designed to be constructed in or adjacent to the
protected stream corridor, these Councils (and relevant local groups designated to
assist with the monitoring and evaluation of conservation activities) would monitor
both planning strategies and actual construction to determine if the acceptable
percentage threshold have the potential to be exceeded or if construction standards are
not being met.
These Management Councils also need to establish measurable indicators of the
acceptable condition of resources within the conservation zone or protected areas,
which can be used to develop long-term Monitoring and Evaluation Programs (see also
the case study on monitoring and evaluation in the context of the United States
included below as Annex B). Planning partners or ‘river conservation councils’ would
have the legal authority to designate desired conditions within the corridor, to monitor
those conditions and to enact sanctions if those conditions are impacted beyond an
established threshold. These Councils need legislation and the support of local
government or law enforcement to rectify potential conflicts, as well as a modest GoN
budget allocation to support their activities. In the early stages following the enactment
of river conservation legislation, some of these planning exercises could be organized
with financial and technical support from international funding agencies – but
eventually all river conservation activities would be supported by the Government of
Nepal.
In all cases, local stakeholders should drive the planning process. The meaningful
participation of local communities and local political leadership throughout the
planning process is critical to ensure that management plans are appropriate for local
needs, and that river conservation efforts will be implemented effectively and
continuously over the long-term.
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Chapter 4

Our Proposal: Wild and Scenic River Corridor
Sections on the Karnali River
This section identifies and describes five sections of the Karnali River that we propose
should be considered for formal classification via river conservation legislation in
Nepal. Simply put, these sections of the Karnali have significant environmental and
social values equivalent to other “Wild and Scenic Rivers” in the United States and other
high-value protected rivers around the world. These recommendations are based on our
empirical data and observations during the 2018 NRCT Karnali Scientific Expedition,
and reflect our review of international best practices, as detailed above. The summary
below is intended to provide a brief preview of some of these findings, focusing on the
five sections of the Karnali River that have ‘outstanding and remarkable values’ that we
believe should be protected.
More detail on these specific river sections and the social and environmental attributes
of the entire river system can also be found in the companion document to this report:
The Karnali River Corridor Management Framework, which summarizes the findings of
the 2018 Karnali Expedition.

Overview of the Karnali Basin
The Karnali River basin offers multiple opportunities to pursue river conservation and
environmental protection initiatives. These efforts have the potential to brand the
Karnali as Nepal’s only protected river system, and to serve as a platform that would
promote broader conversations about sustainable development and watershed-scale
planning activities. River conservation efforts in the Karnali region would also help to
promote regional economic progress, by expanding a variety tourism ventures that
specifically focus on the scenic and recreational quality of the Karnali River. Although
the Karnali corridor historically served as a major trade corridor, this resulted in very
little impact to the river system itself – water quality and riverine environmental health
remain very high. The Karnali river boasts both natural flow and sediment regimes with
high water quality and diverse aquatic life, which makes it a highly valuable resource at
a time when many of Nepal’s other river systems are rapidly becoming degraded.
As plans for hydropower construction and other forms of infrastructure development
continue to extend further into western Nepal, strategic planning that takes
environmental values into account is critical to ensure sustainable and equitable
development. Currently several hydropower dams are planned on main channel of the
Karnali itself – most notably the 900 MW Upper Karnali Hydropower Project which is
currently at the construction financing stage – each of which could bring a variety of
negative environmental impacts. Local leaders and project-affected citizens need to
have access the detailed information about the potential impacts of these projects, and
the trade-offs that will accompany each development decision. While hydropower can
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bring some local opportunities, it can also generate new social and environmental risks
- the deterioration of social-environmental relations and local livelihoods. Therefore,
strategic planning and cumulative impact assessment is needed to ensure that
hydropower resources are developed sustainably.
The construction of road networks is also extending throughout the Karnali Region –
coming upstream from the Tarai regions and downstream from the Nepal-China border
crossing at Hilsa. Road construction in several areas (i.e. east of Sakeghat and south of
the Kawadi river) already impacts the visual and water quality of the Karnali River,
effectively disqualifying it as a “wild and scenic” river. Both road location and
construction techniques will determine the long-term scenic quality of the area and the
opportunity to continue to market the Karnali as the “old Nepal” where trekking trails are
separate from and not influenced by road corridors. If current trends continue, the
Karnali River will simply become a transit corridor that tourists and pilgrims will pass
through only briefly, and environmental health and local tourism will suffer. With
appropriate and strategic development decisions, the need for connectivity can be
balanced with the development of new eco-tourism opportunities. We hope that these
preliminary recommendations can be used to initiate further dialogue, data collection,
and consultation about and within the Karnali basin.
A Guide to the Recommendations
For each of the proposed sections, we include:
● An overall map showing the location of each of the proposed sections
● Suggested classification/designation of each section e.g. “Wild”, “Recreation”,
“Scenic” (as defined below; other terms may be used in the future)
● Brief descriptions of the “outstandingly remarkable values” (ORVs) in each
section
● Individual Google Earth image of each section with on-site photos showing the
character of the river and the surrounding landscape through that section.
● Key Opportunities and Risks for each section
Defining Terms
The recommendations highlighted in these sections are based on the following working
definitions, which were created in the context of river conservation legislation in other
countries – principally the U.S. Wild & Scenic River Act, but also the other countries
reviewed in this report. To be clear, these terminologies are for the purposes of our
assessment and preliminary only; key terms should be reviewed by legal experts in
Nepal for appropriateness and revised and refined in consultation with different experts
and stakeholders in Nepal (as described above and below). But with existing
precedents in mind, we are using with the following terms and designations as working
definitions:
Wild River Areas – understood as those rivers or sections of rivers that are free of
impoundments and generally inaccessible except by trail, with watersheds or shorelines
essentially undeveloped and waters unpolluted.
Scenic River Areas – Those rivers or sections of rivers that are free of impoundments,
with shorelines or watersheds still largely undeveloped, but accessible in places by
roads.
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Recreational River Areas – Those rivers or sections of rivers that are readily accessible
by road or railroad, that may have some development along their shorelines, and that
may have undergone some impoundment or diversion in the past.
"Free-flowing" as applied to any river or section of a river, means existing or flowing in
natural condition without impoundment, diversion, straightening, rip-rapping, or other
modification of the waterway.
Outstandingly Remarkable Value (ORVs) are outlined in terms of geology, wildlife,
fisheries, recreation, scenic, cultural, and historical values.
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Section 1 - Hilsa to Kholsi
a. Designation: Wild and Scenic
i. The section starting from 1km below Hilsa to Tumkot is Wild
ii. The section from Tumkot to Kholsi is both Wild and Scenic.
b. Free-Flowing Nature: This section is entirely free-flowing.
c. Outstanding and Remarkable Features
i. Geology – Karnali dips into a deep gorge of granite just after the Limi Khola
confluence – an area with 2,500-foot deep cliffs bordering the river. At
Tumkot, the river opens into glacial terrain, with glacial moraines dominant
until just after Munchen. A confined river cuts through tectonic mountains
with a few narrow gorges just below Kermi.
ii. Wildlife – the upper gorges of the Karnali River in this section harbor endemic
snow leopard, blue sheep, musk deer, langur monkeys and red panda. The
Buddhist religion protects wildlife from hunting pressures although poaching
does occur.
iii. Fisheries – fish occurrence in this area is unknown due to the lack of
information from the surrounding Buddhist communities who don’t fish.
Kholsi marks the beginning of documented fish habitat and the Snow Trout up
to 2kg in size are caught near Kholsi.
iv. Recreation – Shiva’s Gorge (just below Limi Khola) is for experienced kayakers
only as there is little opportunity for rescue. Below the gorge, the river remains
confined supporting experienced kayakers only.
v. Scenic – This section of the Karnali River has high scenic quality from the river
itself, however, it is not accessible through Shiva’s Gorge. Below Shiva’s gorge
the river is entirely accessible through a stream adjacent trail system and
much of it is connected by a road that is above the river and out of site of both
boaters and trekkers.
vi. Cultural – Currently, use of the river in this area is solely for disposal of bodies
before or after cremation. People fear the violence of the river during floods
and the loss of their loved ones. The Buddhist religion prohibits fishing in this
section .
vii. Historic - Below Tumkot, the trail following the river is the ancient trade route
from Tibet to the Terai where sheep and yak wool and meat were traded for
salt from India.
d. Conservation Measures in Place: No protective measures currently exist.
e. Threats: The road through this area is already bulldozed into the landscape is its
location is high on the hillslopes above the river. It crosses the river at Tumkot
and much construction debris ha rolled off the hillslope into the river marring the
visual quality.
f. Key opportunities include continuing to separate future road locations from the
river corridor, waste management along the river, especially at Hilsa and
Tumkot/Muchu, marketing this area for expert kayaker destinations, developing
day trips in slower sections below Yalbang and Kermi and training locals as
kayaking guides.
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Proposed Wild and Scenic River Section 1:
Hilsa to Kholsi
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Section 2 – Bokche Gauda to Dulli
a. Designation: Wild and Scenic:
This section is the essence of a wild river. The only access is by trails and the
river trail is overgrown winding through cliffy areas as well as terraces hillsides.
b. Free-Flowing Nature: This section is entirely free-flowing.
c. Remarkable and Outstanding Values:
i. Geology – This section cuts through steep rocky terrain with rockfall
dominating the hillslopes. Once in the river, these house-sized banded
dolomitic rocks are carved into spectacular sculptures by the force of the
river. After the gorge, this section continues through steep rocky terrain with
rock out crop and rockfall dominating the hillslopes.
ii. Wildlife – Because this area marks a transition zone or ecotone between
regions, we expect greater biodiversity than the surrounding and more settled
areas – though further study is needed.
iii. Fisheries – Snow Trout are found in this section, with spawning sites in the
tributaries.
iv. Recreation - Multiple Class V and VI whitewater areas abound in the upper
portion of this section. It is too technical for most kayakers and not suitable
for rafting.
v. Scenic – the surrounding hillslopes alternate between agricultural lands and
associated villages on S and E facing slopes and precipitous cliffs dominated
by exposed rock on the N and W facing slopes make this a dramatic
landscape to trek through. The river trail offers multiple opportunities for
scenic view point of the river and the surrounding landscape. The river
cascades over house-sized boulders creating mesmerizing waterfalls and
tumultuous cascades interspersed with quite backwater areas and the first
beaches encountered south of the Chinese border. Isolated swimming holes
invite trekkers.
vi. Cultural – Many people revere the Karnali as a river that flows from the sacred
Kailash landscape, but they also fear. Due to the steep canyon walls, most of
the villages are perched on the hillsides, with larger settlements at the outlet
of the gorge. The town and fields at Dulli should be regarded as a cultural
heritage site.
vii. Historical - the trail following the river is the ancient trade route from Tibet to
the Terai where sheep and yak wool and meat were traded for salt from India.
d. Conservation Measures in Place: No protective measures currently exist.
e. Threats: The road currently does not go through this area and the lack of road
enhances the wild quality of this dramatic river section. Sections of road are
being constructed below Sarkeghat which eliminates that section for W&SR
designation. Those roads should be constructed above the river corridor to
access villages above Sarkeghat.
f. Key opportunities include marketing this section as a destination for river
tourism. Development would include improving the river trail and working with
locals to create community lodges to accommodate tourists. Multiple loop
trekking routes could be connected that include passage through this area
including up an over the Kawadi to Rip or Rara Lake through this section to
Simikot. Road construction guidelines should specify locations that do not
interfere with the wild quality of the river in this section.
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Proposed Wild and Scenic River Section 2:
Bokcha Gauda to Dulli
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Section 3 – Loti Khola Confluence to the Mugu Karnali Confluence
a. Designation: Wild and Scenic:
The beginning of this section is the essence of a wild river.
b. Free-Flowing Nature: This section is entirely free-flowing.
c. Remarkable and Outstanding Values:
i. Geology – This section begins in a spectacular gorge of nearly vertical
metamorphic rocks. The rock layers are tilted straight upwards at 90 degrees
to the way they were laid down as sediments. The sinuosity of the river here is
a reminder that the Karnali once flowed across the landscape prior to uplift of
the mountains and kept downcutting as the Himalayan mountains were
uplifted.
ii. Wildlife – few wildlife species were noted in this dry section; further study
needed.
iii. Fisheries – Snow Trout dominate the catch of local fishermen. Sale of this fish
provides economic opportunity to individuals living nearby the river.
iv. Recreation – This is perhaps the best section of the river for adventure
kayaking. It supports many Class IV and V+ rapids to challenge thrill seeking
kayakers.
v. Scenic – The Karnali takes a hard turn river left at Sali Sala and the landscape,
especially the south facing slopes become much drier with cactus, exposed
rock outcrop, and grasses dominating. Few villages are found along the river.
Those that do gather around the mouths of perennial streams that depend on
precipitation much higher in the hills.
vi. Cultural – Many people fish in this section and also gather firewood that is
brought down during storm events. As the side tributaries and springs dry out,
people obtain their drinking water from the mainstem of the Karnali.
vii. Historical - the trail following the river is the ancient trade route from Tibet to
the Terai where sheep and yak wool and meat were traded for salt from India.
d. Conservation Measures in Place: No protective measures currently exist, though
regulations are greatly needed due to the level of settlement and development.
e. Threats: Road construction currently is being done at the SaliSala junction on the
North side of the river. The road from there to Sarkegat is low on the landscape,
following the river. The road takes that section, Loti Khola to Dulli out of
consideration for Wild and Scenic River status. However, with proper
construction techniques (i.e. minimizing landslides and sidecast into the river,
constructing the road well above the river, the Wild and Scenic nature of the area
could be considered. The trail could be moved to the other side to separate the
two uses. A road continuing down from Loti Khola along this cliffy section, where
few villages are encountered would ruin the wild nature of this beautiful, fragile
landscape, and threaten the scenic quality as well.
f. Key opportunities include keeping road construction well above the river corridor
and marketing this section of river, historic trail and unique ecosystems for
trekking loops. Training locals on ecotourism, production of local, organic food
for tourists and providing day rafting/kayaking trips would all enhance economic
opportunities along this section.
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Proposed Wild and Scenic River Section 3:
Sari Sala to Mugu Karnali Nadi
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Section 4 – Daab to Chisapani
a. Designation: Wild and Scenic / Wild, Scenic and Recreational
This entire stretch could be considered wild, as access is largely limited to
footpath access only. The entire stretch is incredibly scenic, particularly in the
gorge areas, and provides world-class rafting and kayaking opportunities as well.
b. Free-Flowing Nature: this section of river is entirely free flowing
c. Remarkable and Outstanding Values:
i. Geology – This proposed Wild and Scenic River section contains some of the
most interesting geology in Nepal. The Mahabharat Range rose after the
Karnali was well entrenched on the landscape. The mountain uplift blocked
the N-S route of the river turning the Karnali on an E-W trajectory, as the river
turned, it dropped sediment and created the vast farmlands near Rakum as a
result. Faults within the Mahabharat range expose towers of smooth bedding
planes of pure black shale. With sections of purple and black shale exposed at
the rivers edge as well. Waterfalls cascade off harder rock surfaces directly
into the Karnali. Groundwater seeping through the occasional limestone
outcrops create unique ecosystems of their own harboring ferns and mosses
amongst the constant mist as the water falls into the Karnali. Rockfall into the
river create a variety of rapids that keep both kayakers and rafters alert and
thrilled at the adventure of passing through. As the Karnali turns into the final
leg of the Z just past the Thuli Gad confluence, the landscape widens out into
the faulted, cemented sedimets of the Siwalik Range. The red bands of
cemented sediments create a spectacular landscape of pinnacles around
almost every corner as the Karnali meanders wildly across the softer
sediments of the Siwalik hills. After the Bherri, harder sandstones of the lower
Siwalik hills create a deep canyon that ends at Chisapani.
ii. Wildlife – a variety of birds call from the forested landscape as one rides
down the river. Rhesus macaque monkeys play in the canopy of the jungle
occasionally coming down to the river to bask on the sunny beaches.
iii. Fisheries – This section has a productive fishery with, the freshwater eel, the
giant catfish, and the endangered Masheer throughout. The Fresh water
dolphin finds habitat in the canyon below the Bherri River confluence.
iv. Recreation -The Karnali through this section is known as one of the top 10
white-water rivers in the world. The tourism potential and economic
opportunities associated with this float are already significant and could be
cultivated further – a follow-up study and valuation is needed. In addition,
remote fly fishing camps and specific fly fishing float trips would add
economic value to this section of river.
v. Scenic - The Mahabharat range, being inaccessible, has one of the most intact sub-tropical forest landscapes in all of Nepal. Occasionally farms are
carved out of old river terraces or the softer rocks of the Siwalik Hills. Both of
these features in addition to the unique geologic landforms create a scenic
wonderland throughout this entire section of river.
vi. Cultural – Riverside villages inhabited by traditional fishing groups such as the
Rajhi people abound in the lower part of this river section. The nomadic Raute
people often inhabit this relatively unsettled section of the river and use its
resources.
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vii. Historical - Several historic bridges connect trails used by the ancient trade
caravans travelling from Tibet to India through this section of the Karnali,
which cuts through the Mahabharat Range. The riverside temple at
Dungeshwor and several Malla era cultural heritage sites of archeological
importance are located near Dullu, in the upper section.
d. Conservation Measures in Place: No protective measures currently exist. In
addition to Wild and Scenic River designation, our team is also proposing the
creation of a Masheer Conservation Area 16km above and below the Seti River
confluence.
e. Threats: There are plans for three hydropower dams and one irrigation
withdrawal that would negatively affect social and environmental values in this
section of the Karnali River.
i. The long-planned Upper Karnali Hydropower Project (900 MW) would tunnel
through the Mahabarat Range just below Daab for a short 2km long tunnel
thereby gaining river power by shortening the distance of flow and creating a
significant head to create electricity. The Upper Karnali Hydropower project
would significantly reduce flows for 55 km of the rivercourse for 8 months of
the year, and block or alter migration of the endangered Masheer – even if the
legally mandated 10% minimum environmental flows are maintained, this may
not prove sufficient for some species. Sediment would also back up behind
the dam, flooding and destabilizing hillslopes further upstream in the middle
Hills physiographic region. GMR, the Indian development company is currently
seeking financing for the project.
ii. The proposed Betan Karnali Hydropower Project (688 MW) would tunnel
water through the Mahabharat into the Siwalik Range just above the Seti River
Confluence through to just below the Jamune community. If constructed, this
dam would dewater 69 km of river through some of the most productive
Masheer fish habitat in the entire Karnali river basin. The reduced flows
downstream of this dam, even during the monsoon flows, would allow the high
sediment loads transported in both the Seti and the Thuli Gad rivers to block
the mainstem of the Karnali making it impossible for fish passage and to run
the river with kayaks or rafts. There is considerable questions about the
stability of the tunnel through the Siwalik Hills.
iii. Irrigation withdrawals from the Bheri-Bhabai Multipurpose Project, which
would divert at least 10% of the flow of the Bheri River to the Babai River
system will also impact the flow of the Karnali River down to the Indian border.
Data provided by IWMI indicates that 35% of the Karnali River’s flow (on
average) comes from the Bheri River. The alteration of the timing and amount
of water flow would threaten freshwater dolphin habitat and other wildlife in
Bardiya National Park and throughout the Terai alluvial fan.
iv. The Chisipani Multipurpose Hydropower Project (~10,800 MW) is planned as
a full spanning, reservoir-type dam that will displace thousands of people. It
will back up the river to a mean elevation of 370m with a maximum of 420m
(SAARCenergy.org 2018) which will back up water flow in the Karnali 92-122
km above Chisapani or 6-36km past the Seti River confluence. Habitat for
freshwater dolphin, Giant catfish and the Golden Masheer would be
eliminated. Five of the eight (62.5%) named rapids on the Karnali, the rapids
that make the Karnali a world class river, would be flooded out below
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“Jailhouse Rapids” as well as 37.5% of the other rapids in the main rafting
section of the river. This dam will permanently alter the sediment regime of
the Terai and the productive farmland that local communities depend upon.
Coupled with the existing irrigation outtake just below Chisapani, this dam will
also alter the hydrologic regime of the alluvial fan.
f. Key Opportunities: We must expand public perceptions of this section of the
river, from a single purpose (hydropower) toward a broader recognition of
multiple alternative uses and values. This section of the Karnali is considered
one of the top ten whitewater rafting rivers in the world. However, currently only
rafting companies from Kathmandu take advantage of the whitewater
opportunities: they bring clients, all boating and camping equipment, and food
stocks with them from the city and pass through the area without generating any
local economic gains. Local communities could be trained as whitewater guides
and greatly enhance the rafting experience by establishing local or community
lodges, supplying local ethnic food and drink and providing local cultural
entertainment. In addition, side canyon hikes or historic trade route hikes could
add value to the rafting adventures. The province could collect fees for use of the
river, establish regulations of use including how to handle human waste and
garbage.
The province could also capitalize on the critical habitat of the endangered
Golden Masheer through this section. Establishing remote fly fishing resorts that
cater to elite fishermen who want to fish for trophy Mahseer and support the
conservation effort would enhance local economies. Beyond fishing season,
these lodges could be used as a base for jungle and cultural tours, birding and
wildlife viewing treks, etc. Combining rafting, fishing and wildlife viewing could
make this section of the Karnali a destination for a variety of clients. Also,
because this area is open and accessible for tourists during the winter season
when upper Humla is under snow, this area could be an alternative tourist
economy for the Karnali Province.

Planned Hydropower Hydropower Projects in the Lower Karnali
(Source: revised from Gary Wockner)
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Proposed Wild and Scenic River Section 4:
Daab to Chisapani
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Section 5 – Geruwa Channel to the Nepal-India Border
a. Designation: Scenic
The flow in this section of river has been altered so that it does not fit into Wild
status.
b. Free-Flowing Nature: This section as an altered flow and sediment regime.
c. Remarkable and Outstanding Values:
i. Geology – This section is entirely in the Terai physiographic region. It
occupies the eastern channel of the Karnali across the massive debris fan that
is deposited below Chisapani and extends 35 km to the Indian border with a
triangular shaped fan that is 22 km across at the bottom.
ii. Wildlife – This section of river forms the boundary of Bardiya National Park,
where over 53 mammals, many of them are wetland dependent can be found
along the Geruwa Channel. The one-horned rhinoceros, wild elephant, Bengal
tiger and swamp deer are just some examples of wetland dependent
mammals. Over 250 bird species, including the wetland dependent Bengal
florican and Sarus crane, can also be found along the riparian forests and
grasslands of the Geruwa channel.
iii. Aquatic Species – Freshwater dolphin use this area during higher flows, their
habitat may have been eliminated by the altered flow regime. The endangered
Gharial is found in the backwater swamps and channels
iv. Recreation - This is a quiet section of river and if streamflow levels allow could
be accessed by raft or canoe. Bird watching and wildlife viewing opportunities
abound.
v. Scenic – Bardiya is the largest national park in the Terai. It is a beautiful
unspoiled land with in-tact sub-tropical and tropical forests of sal, teak and
other tropical hardwood species. Grasslands seasonally rejuvenated by the
flows and flooding of the Karnali River can be viewed in all stages of
development.
vi. Cultural – Many people fish in this section, gather boulders, sand and gravel
and pan for gold. Traditional agricultural practices and unique houses built by
the local Tharu and Sona people also add cultural value to this area.
vii. Historical – Prior to draining of wetlands and mosquito control, the Tharu were
the only people who could withstand the potential for malarial infection in this
area.
d. Conservation Measures in Place: The river is the boundary of Bardiya National
Park but the river itself has no protective measures in place – the section below
the southwest boundary of the park is still in need of protection.
e. Threats: Alteration of stream flow timing and diminished flow volume are the
biggest threats to the Geruwa channel and the habitat it provides.
f. Key Opportunities include consideration of environmental flows that allow for
aquatic species health and natural stream processes that cut new channels,
leave backwater channels and revive grasslands. Concurrently, development of
boating opportunities to view wildlife and providing access to cultural
opportunities would enhance the boating experience. Training locals to engage
with the boating community by leading guided trips, providing traditional dugout
canoes and providing community lodges or homestays would bring a muchneeded economic opportunity to this area.
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Proposed Wild and Scenic River Section 5:
Geruwa Channel to the Nepal-India Border
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Other Areas Considered for River Conservation, But Not Included in
Recommendations
From Mugu Confluence to Tila Confluence
This section of the Karnali River was considered but not selected for inclusion in our
recommended river conservation strategy. Between the Mugu and Khatyad Khola (from
Rara NP) the army is currently blasting a road template into the cliffs of hard quartzite
rocks which border the Karnali River. This blasting indiscriminately dumps tons of rock
and sediment directly into the Karnali River and detracts from the scenic quality and
separation of road and trail systems. In addition, a road template has been constructed
all the way from Kunda Khola below Kolti down to Jite Bazaar many times switchbacking up hillsides causing multiple cascading landslides. Motorcycles can currently
use the road most of the way. Access for cars and trucks is not quite feasible although
it will open soon. Although it is not yet in use, the road has captured the river trail in
many places and ‘sidecast’ construction techniques have resulted in rock and soil
debris being thrown over the edge of the road, scaring hillslopes, occasionally causing
landslides and many times putting significant loads of sediment into the Karnali River
itself.
From the Tila Confluence to Daab (Proposed Upper Karnali Dam Site)
This section of river was not included in our river conservation strategy due to proximity
of National Highway 13 and because of the wide depositional area above and below
Rakam. The stream flow in this section is gentle with few rapids. It could be a good
recreational section for beginning boaters and for training guides in water rescue
techniques. While we not recommend full protected status for this area, NRCT will
make a series of other recommendation for sustainable development focused on this
area in our final report – for example, creating a “model watershed management”
initiative here.

Sediment deposition above the Mahabharat Range near Rakam, Nepal (Google Earth)
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Chapter 5

Reflections on the Process of Drafting Environmental
Legislation in Nepal
In this final section of our report, we consider some of the key issues related to drafting
environmental legislation in Nepal – focusing on current models of environmental
governance, lessons learned from recent legislative initiatives (i.e. PAANI-facilitated
efforts focused on local water resource management and biodiversity), our assessment
of the socio-political landscape in the Karnali region, and the lingering questions and
unknowns that might shape the process. During one of the interviews that informed this
report, one of our interlocutors described efforts to draft local and provincial legislation
during this moment of political transition as “a learning process”. Our goal in this
summary is to map out the dimensions of the legislative process, and to focus attention
on a set of key issues and waypoints that might help others navigate this process –
fusing our observations about the path toward environmental legislation in Nepal with
the broader considerations related to river conservation laws and “Wild and Scenic”
frameworks described above.
Nepal already has a series of laws that govern water resources and environmental
decision-making, though implementation of these laws is chronically uneven. Two of
the most substantive legal frameworks are the Water Resources Act of 1992 and the
Water Resources Strategy (2002), which lays out the rights regime related to water use
and water resource management; and the Environmental Protection Act and
Regulations of 1997, which contains provisions focused on the need to conduct EIAs
and gain public acceptance through public stakeholder hearings. As per the Water
Resources Act of 1992 (WRA 1992) all water resources within Nepal’s territories
(surface, underground or in whatsoever form) are owned by Nepal (formerly, the
Kingdom of Nepal). Legally water rights are prioritized in terms of the following uses:
drinking water and domestic use, irrigation, livestock and fisheries, and then
hydroelectric generation and other development claims. In reality, maintaining that
priority is a huge challenge – especially because so many hydropower licenses have
already been sold. During our interviews, several experts stated that a new National
Water Resources Bill is also in the process of being drafted simultaneously, and the
process of drafting, review, and consideration will be undertaken in the coming year.
Although the Water Resource Act of Nepal prioritizes several types of water use above
hydropower development, significant questions and policy gaps remain regarding the
balance of rights for water use between upstream and downstream populations,
especially regarding the prioritization of water uses. In short the legally enshrined
hierarchy of water rights is not always held up in practice, and these conflicts are often
intensified by a general lack of coordination and cumulative impact assessment at the
watershed level. Similarly, though some treaties and agreements regarding international
transboundary rivers exist, issues related to multiple claims on transboundary flow are
also important at provincial scale – especially given Nepal’s transition to a Federalist
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model. For example, the Land Acquisition Act gives the government every right to
acquire land including water resources to develop projects for greater public use – and
as long as water developers provide just compensation for damages from the project
as per the law, they are not explicitly obligated to restore prior patterns of water use. On
a related note, strategic and cumulative impact assessments are sorely needed,
especially where multiple hydropower projects and water resource management
projects are planned in the same basin – currently cumulative impacts are poorly
understood and coordinated management of water resources is minimal. Balancing the
multiple uses and users will present considerable challenges throughout Nepal in the
future.
However, as we detail below – the scales of environmental governance are now shifting
in the context of federalization and the creation of provincial-level governments. Who
has the power to decide how water can and should be used, and at what scale? How
are the legal powers of local, state and federal government bodies organized? And how
might these structural issues of governance and legal powers affect the possibility of
introducing river conservation laws?

Structural Considerations of Law & Governance
Shifting Scales of Environmental Governance
The local and provincial elections of late 2017 and the ongoing process of transitioning
over to a federalist or provincial model of government raises a variety of new questions
about environmental governance. Questions of scale are central here: At what scale will
the use or extraction of environmental resources be regulated? Should the provincial
governments take the lead on strategic environmental planning? What scale of
governance should be responsible for monitoring and compliance activities? How to
ensure coordination between scales? How will benefits from environmental resources
be shared via different levels of government? These questions are particularly pertinent
for water resources, which are used locally but also shared between provinces.
For water resource management issues, the watershed is often the appropriate unit of
governance – and this is well matched to the provincial or inter-provincial scale. That
said, the central government may also be critical in providing oversight, facilitating
coordination between provinces, ensuring that certain provincial-scale plans do not
pose significant environmental risks, and arbitrating disputes between provinces.
Hydropower is a particularly significant resource and development issue in Nepal –
considering the massive scale of potential hydropower generation and its centrality in
questions of future political economy. Provincial governments are rightly focused on
facilitating regional economic growth and bringing development to their constituencies.
Hydropower development is often viewed as a significant vector for this kind of change.
And yet, importantly, benefit-sharing policies within the hydropower sector, like the
‘royalty mechanism’ and the ‘shareholder model’, have yet to be reconfigured to account
for the shift to a provincial system (Shrestha et al 2016). How will patterns of
hydropower development and strategic decision-making about hydropower
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development be affected by the creation of provinces and provincial governments?
How to carry out strategic planning activities? How will hydropower development be
regulated?
When discussing hydropower development and the new provincial system, the federal
government often promises something like a mega-scale or ‘national priority’
infrastructure project will be developed in each province. Infrastructure development is
a major priority for the Government of Nepal, and provincial level politicians are keenly
interested in securing infrastructure projects for their constituents – especially because
such ‘prestige projects’ help generate political capital and facilitate re-election. But who
decides what will inevitable fair distribution of hydropower contracts? How does the
desire to develop a large-scale hydropower project in each province contrast with
environmental considerations, such as the hope of keeping at least some of Nepal’s
rivers free-flowing? If every province builds a mega-hydropower project, then most or all
of Nepal’s major rivers will be dammed, and ecological function and aquatic biodiversity
will suffer, as a recent report by the Asian Development Bank has found (ADB 2019). Of
course, development is needed throughout the Karnali region, but the overexploitation
of rivers caused by indiscriminate hydropower development and unregulated gravel
mining, for example, can cause irreparable environmental destruction. For these
reasons thoughtful and data-driven strategic planning is critical - and this kind of
strategic planning cannot occur without coordination between the national and
provincial scale.
For all these reasons, this is a critical moment to initiate environmentally-oriented
legislation at the local and provincial level – to work with newly elected officials to
focus on environmental issues and questions of environmental governance at the local
and provincial scale, where it often matters most. That said, there is a great deal of
uncertainty about how exactly local and provincial legislation might interact with the
laws and policy directives issued by the central government. This became apparent
during our study, while conducting interviews with local elected officials, provincial
government members, and legal experts. There is a great deal of excitement at the local
and provincial level about the possibility for new initiatives, and some key actors are
interested in the possibility of environmentally-focused legislation, but the legislative
process is entirely new to many local and provincial actors. In short, the transition to
federalism is a learning process.

Legal Powers in Nepal
Looking across the different international case studies, we see that questions about the
scale of governance over rivers and water resources has been dealt with differently. In
the US, a Wild and Scenic Rivers Council helps coordinate agencies that have interests
in protecting or managing these rivers; however, the individual States (akin to Nepal’s
Provinces in many ways) have the ability to make decisions about river management,
and the State judicial system can draw on the WSRA to change laws. How would multiscalar questions of environmental governance be managed in contemporary Nepal?
What are the legal powers at different levels of government that determine jurisdiction
and decision-making? How might these powers affect the design and implementation
for river conservation in Nepal?
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The recent Constitution of Nepal has introduced a three-tier governance system in
Nepal, namely the Federal, Provincial and Local governments. In the spirit of
decentralization and devolution, more legal jurisdiction and budgets have been allotted
to the local governance systems within the rural and urban municipalities (gaunpalikas
and nagarpalika, respectively) that consolidated the previously ‘village development
committees’ in Nepal.22 The Constitution of Nepal names a variety of different powers
at the Federal, Provincial, and Local levels (Nepal Law Commission, accessed January
2019).
Schedule 5 of the Constitution includes a comprehensive list of the exclusive Federal
powers, such as: central planning, international treatises or agreements, international
borders, land use policies, human settlement development policies, etc. The following
exclusive Federal powers relate to river conservation issues:
 international boundary rivers
 policies relating to conservation and multiple uses of water resources
 tourism policies
 national and international environment management, including national parks,
wildlife reserves and wetlands, national forest policies
 central-level large electricity, irrigation and other projects
 inter-state electricity transmission lines
 issues of environmental adaptation
In addition, according to the Constitution, the powers of the Federal government also
extend to “any matter not enumerated in the Lists of Federal Powers, State Powers and
Local Level Powers or in the Concurrent List and any matter not specified in this
Constitution and in the Federal laws”. This catch-all clause is potentially worrisome, in
that it gives the Federal government jurisdiction for any issues not currently
acknowledged. It also highlights the need to initiate legislation and create precedent at
the local and provincial levels.
Schedule 6 of the Constitution also lists several exclusive Provincial powers that relate
to potential river conservation, including: management of state level electricity,
irrigation and water supply services; use of forests and waters within the State; and
management of environment within the State. Schedule 8 lists the exclusive Local
powers such as: Local environment conservation and bio-diversity; the management
of local water supply; management of small hydropower projects and alternative
energy; and the protection of watersheds, wildlife, mines and minerals.
As we can see, water and environmental management and rights fall under all three
tiers of government at different scales – this is also detailed by Schedules 7 and 9 that
list the different concurrent powers of Local, Provincial and Federal Governments.
Schedule 7 explicitly highlights the following concurrent powers between Federal and
Provincial governments:
 State-boundary rivers, waterways, environment protection, and biological diversity
22

Nepal has been reorganized into 7 Provinces, and 753 Local Governments - including 6 Metropolitan
Cities, 11 Sub-Metropolitan Cities, 276 Municipalities and 460 Rural Municipalities.
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Land policies and laws relating to utilization of forests, mountains, forest
conservation areas and waters stretching in inter-State form

Schedule 9 highlights the following concurrent powers for all three levels of
government:
 Services such as electricity, water supply, irrigation
 Service fees, charges, penalties and royalties from natural resources,
 Forests, wildlife, birds, water uses, environment, ecology and bio-diversity
It is therefore necessary to work with stakeholders, policymakers and lawmakers at all
tiers of governance to ensure a nationwide approval and adoption of river management
frameworks. All this said, we believe that starting at the local or grassroots level is the
appropriate way to generate place-based consensus and momentum. If a river
conservation legislation is ratified at the local level, then it can help build momentum
for similar legislation at the provincial level – though provincial legislation can be also
enacted first, before local law, and therefore apply to all local municipalities within its
jurisdiction. Once a bill is passed in a single province, creating proof of concept, it is
critical to build momentum by extending the bill to other provinces in the watershed (for
example, Provinces 5 and 7, in the Karnali Basin) to establish both momentum that can
support legislation at the national scale.
As of April 2019, local “aquatic animal and biodiversity conservation” legislation has
been passed at the local level in the Middle Karnali and Middle Rapti watersheds, and a
provincial Aquatic Animal Conservation Bill is pending in Karnali Province – more detail
is provided below.

Lawmaking at Multiple Scales: Risks and Opportunities
The process of drafting and approving laws is a layered and multi-directional process;
legislation can progress in a coordinated way at the local and provincial scale, or it can
move in parallel or independent manner. To be clear, local governments can create their
own laws (within the legal powers defined) without waiting for provincial or central level
approval; the provincial level government does not need to wait for local governments
to pass a law before they introduce a Bill on the sane subject in the respective State
Assembly.23 Laws are introduced at the provincial level by the respective Provincial
Minister of the relevant line-ministry, with the sponsorship of the Ministry of Internal
Affairs. As long as provincial legislation is focused on topics within the legal powers
defined in the Constitution of Nepal, provincial legislation does not require consent of
the Federal Parliament.
Introducing a bill at the federal level is a more complicated process. At the federal level,
in practice, bills are typically reviewed by officials from the concerned ministries, who
provide significant technical input – and here it is typically the Joint Secretary and
Under Secretary-level officials with technical expertise who do the majority of drafting

23

That said, the approval of new laws at the local level can draw the attention of provincial leaders and shape their
opinions, and the same applies for the relation between provincial and central level lawmakers – working at the
lower levels can generate the momentum necessary to begin broader legislative efforts.
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and revision, rather than the Ministers.24 During legislative review in Parliament, elected
Members of Parliament will often consult with the relevant technically-oriented officials
within the concerned ministries. In all cases, tentative approval must be given from key
political actors (i.e. regional political leaders, concerned ministers, etc) and Council of
Ministers “in principle” before the official process of drafting and revisions begins.25
Once a draft of a bill is ready for official legislative consideration, all bills must be sent
to the Ministry of Law, Justice, and Parliamentary Affairs for review, prior to being
tabled in and considered by Parliament the House of Representatives.
That said, problems can arise if there are inconsistencies between the local, provincial,
and federal legislations on a given issue. As per Article 57 (6) of the Constitution of
Nepal, any law to be made by the State Assembly, Village Assembly or Municipal
Assembly must be so made as not to be inconsistent with the Federal law, and any law
made by the State Assembly, Village Assembly or Municipal Assembly which is
inconsistent with the Federal law shall be invalid to the extent of such inconsistency. In
many cases federal law has ‘overarching powers’ local and provincial laws are
subordinate - but if no federal law exists then local and provincial law establishes a
relevant precedent, without being inconsistent. In this way, local and provincial laws
focused on new topics might help prompt and give shape to new policies at the federal
level.
The interaction between scales is incredibly important, and effectively determines the
power of local and provincial laws. During our study, several interlocutors (and our own
team member) expressed concerns about the powers of central government in Nepal –
in part, because Prime Minister Oli and his administration seem intent on maximizing
the powers of the central government and rein in the powers of provincial governments.
Several interviewees in the Karnali region simply said: “the federal government will do
whatever it wants” hinting that they could simply invoke a kind of ‘eminent domain’ to
develop ‘national priority projects’, even if they contradict local and provincial laws (on
biodiversity, for example). Again, these questions of governance focus on areas of
considerable uncertainty, where precedent has not yet been established – and so these
concerns are very real.
However, the possibility of gaps or slippages between local, provincial, and federal laws
can also create opportunities, such as the opportunity that PAANI and their partners are
trying to leverage. Namely, if a law is created at the local scale in an area where there is
no existing body of law at the national scale, then it is the responsibility of national
legislators and policymakers to respond, creating laws that bridge this gap. If there is no
law to interpret at the federal scale, then the relevant local or provincial law that applies.
24

Ministers are political appointees who, in most cases, do not necessarily have broader management and
leadership skills and experience, rather than the technical expertise required to draft nuanced legal
documents on specific topics. In some instances, however, this is not the case and Ministers may have the
expertise and interest to be active participants in the bill-drafting process.
In general, it is customary and critical to respect the hierarchies of Nepalese political culture – senior
officials and political leaders expect to be „brought into confidence‟ and given the opportunity to
comment prior, rather than surprised, and this requires working through the sub-hierarchies of their
respective networks.
25
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By writing a local bill on aquatic biodiversity, the legislative coalition in the Middle
Karnali is gaining a critical first-mover advantage: they are, in effect, setting the agenda,
framing the scope of dialogue, and prompting a response from upper levels. In this
sense, such grassroots initiatives have the opportunity to shape and even drive the
evolution of law.

Lessons Learned from Recent Legislative Efforts
The following is a summary of recent efforts by to create local and provincial legislation
focused on aquatic biodiversity, based on interviews with members of the PAANI
Program. This analysis focuses on the formal process of drafting local legislation and
the process of building a local collation and pursuing environmental legislation in the
Middle Karnali.

The Process of Drafting a Bill
Since May 2018, the PAANI Project has been supporting local government
representatives in the Middle Karnali watershed in their efforts to draft water resources
legislation focused on preserving aquatic biodiversity – referred to as the Aquatic
Animal and Biodiversity Conservation Bill. At the core of this legislation is a desire to
improve planning around biodiversity conservation, to spread awareness about
biodiversity issues among local populations (in concert with other PAANI subgrant
activities in the area), and to improve monitoring and coordination activities at the local
scale. In many ways, these recent efforts by local government representatives and
officials and PAANI (hereafter ‘the legislative coalition’) help provide a ‘proof of
concept’ that is relevant to the possibility of future river conservation legislation at the
local and provincial scale in Nepal.
These efforts began with a strategically focused way, with seven municipalities and
rural municipalities in Karnali Province (Province 6) and Province 7, on both sides of the
Karnali river in the area of Rakam (two municipalities and one rural municipality in
Province 7; and three municipalities and one rural municipality in Karnali Province).
Because working on local environmental legislation is a move into unknown territory
and the legislative efforts are a fairly new undertaking for most newly elected
government officials (see above) PAANI is advising local actors and stakeholders on
the process. Narayan Belbase, Legal Counsel for PAANI, described this as an important
“learning process” for all parties involved. After several rounds of productive dialogue
and the creation of legislation at the local level in the Karnali region (more detail below),
local bills have now been passed in all of these seven municipalities and rural
municipalities in Karnali Province and Province 7.
Local Aquatic Animal and Biodiversity Conservation Bills have also recently been
passed in three municipalities in the Middle Rapti watershed, where the Paani Project
also provided technical support during the legislation process. Speaking about the
spread of local legislation, Belbase said that “the formal process of drafting is the same
in each municipality and rural municipality, but this is a highly participatory process that
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requires lots of feedback and consultation and the discussion of issues unique to each
local setting and watershed.” It seems that Paani’s efforts and collaborations in the
middle Karnali have generated some broader momentum.
Now that the aquatic biodiversity conservation legislation has been passed in the seven
municipalities in the Karnali basin, a Provincial Aquatic Animal Conservation Bill is now
being drafted in for all o Karnali Province - an initiative led by the Minister, and Secretary
of Karnali Province's Ministry of Land Management, Agriculture and Cooperatives with
Paani Program's technical support. The provincial governments are impressed by the
initiative taken by the seven local governments in developing and enacting the local law.
Stakeholders in the Tila Watershed have also heard about the creation of local aquatic
biodiversity legislation downstream, and they are interested in introducing similar
legislation in their areas. However, Belbase indicated that it might not be necessary to
formally enact local legislation in these other municipalities, because “if provincial scale
legislation is passed in Karnali Province then it would be applicable to all municipalities
within its broader jurisdiction” – provincial policies are compulsory at the local level.
This legislation will require biodiversity planning efforts at the local level, new
permitting processes for development and infrastructure projects, and regulation of
invasive species.26 One of the goals of this legislation is to create accountability
mechanisms for environmental mitigation measures, such as the construction of fish
ladders or the management of hatcheries, and maintain environmental flow. According
to Belbase, under the proposed law “if a project developer doesn’t comply with the
regulations or fails to undertake these mitigation measures then the provincial
government has the right to halt or remove the project”.
If the law is passed by Karnali Province then the next step would be to create Aquatic
Animal and Biodiversity Management Council under the chairpersonship of the Chief
Minister. At the time our study was conducted, the members of the Bill Drafting
Committee and members of the Bill Preparation Task Force were in the process of
determining the composition of this body and its powers. This Council would then be
responsible for drafting 5-Year Aquatic Biodiversity Management Plans. The plans
would be developed at the Provincial level in consultation with local governments, but
the task of implementation would then be delegated to local governments – because
“giving as much power to the local government as possible is important for ensuring
implementation and compliance.” According to Paani, this Council must also
coordinate and collaborate with other provinces to create Management Plans for the
conservation of Karnali River and its tributaries and for conservation, development and
ecologically sustainable use of aquatic animal and biodiversity and equitable sharing of
the benefits.

For example, this legislation would institute a new requirement for an “Aquatic Biodiversity Study” in
addition to the standard Environmental Impact Assessment – this would have a more specific and
comprehensive focus on specific areas of biodiversity concern. Coalition members are also hoping to also
regulate invasive species from aquaculture by proposing that import of fish seed, fish, prawn, mollusk
and other aquatic animal from outside of Nepal would require clearance from the Ministry of Agriculture
at the provincial level.
26
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While the bill is being considered in Karnali province, Paani and its partners are also
working with local and provincial government officials in Provinces 5 and 7 to build
awareness – it is hoped that if Karnali Province can pass this bill, then a similar process
can be initiated in Provinces 5 or 7. At the time of writing, representatives from the
PAANI Project continue to support the provincial government as they move forward
with the legislative process. The Paani project hopes that Karnali Province can set an
example that other Provinces across Nepal will take note of and learn form – as
Belbase recently suggested “we are also seeking a demonstration effect.”
This is where the complicated (and largely unasked) questions of environmental
governance reenter the frame: the jurisdiction of provincial level governments does not
extend to other provinces, and so a provincial-level council would not have the powers
to ensure compliance in other provinces. Simply put, some provincial ministers are
concerned about biodiversity, while others are not - indeed, at all scales, some elected
officials are more interested in environmental issues than others – and possibilities for
friction or slippage exist. If and when conflicts related to biodiversity arise - for
example, if an upstream province approves the construction of a large dam that would
have adverse impacts on flow, environmental conditions, and therefore biodiversity –
then intra-provincial negotiations or the arbitration of national/federal-scale institutions
would be necessary. In the hypothetical case of a potential dam, decisions about
licensing are currently made at the level of the Department of Electricity Development
(DoED) that does not historically revoke licenses, for any reason other than expiration.
While plans to create a regulator in Nepal’s electricity sector are in place, this transition
has not yet occurred. So, unless there are federal level policies that govern biodiversity
issues, such conflicts cannot be resolved through legal processes and would require ad
hoc responses - likely bargaining between high-level politicians at the provincial and
central level, which is clearly not sustainable. These potential issues again point to the
need for strategic planning activities focused on integrated water resource
management (IWRM) in Nepal.
As of April 2019, the Paani Project is beginning to work with local governments and
community members in the Jhimruk and West Rapti watersheds (other areas where the
PAANI project is working). In the coming year, they may also begin working with local
governments in the Lower Karnali region of Province 5 and the Thuli Gad watershed of
Province 7 (a Karnali tributary) on similar legislation. The legislative framework and
lessons learned during the process of drafting legislation in the Middle Karnali
watershed are now enabling other local and provincial governments in other parts of
Nepal – localized ideas about conserving aquatic biodiversity are propagating and
being scaled up.

On Building Coalitions
The legislative process began with efforts to cultivate multi-stakeholder dialogue about
issues of aquatic biodiversity, which built on related dialogue and outreach efforts
within the broader portfolio of water-focused efforts within the PAANI Program. In the
beginning of this process, Narayan and his team began working through personal social
networks to establish connections in this area – just to determine who might be
interested in working on such a project. Talking about the process of identifying
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interlocutors and potential ‘champions’, Belbase said: “For fourteen months, even
before we began the process of drafting legislation, I watched all the local politicians
and participants where we were doing our other PAANI programs closely to see who
was most interested and to note who asked good questions. I wanted to see who might
become the leaders of these efforts.” Building on these sustained observations,
Belbase organized a series of meetings with key stakeholders to discuss the prospect
of water/biodiversity legislation and collect ideas about the potential scope of these
efforts.
“In May of 2018, I went gaunpalika to gaunpalika... the first place I went was due to a
connection with a gaunpalika chairman who was also a lawyer, who I had discussed
the idea with previously… and so we convened with him and his team, as well as a
few local educated people like school headmasters, and the police at the local level,
sitting underneath a tree.”
This account of the early process of coalition signals the need for grounded
engagement and situated facilitation throughout the legislative process. Speaking
directly to the need to meet people on familiar terms, Belbase also said: “It’s about
building trust... which connects to how you engage them.” In these early stages,
Belbase and others from PAANI engaged with a variety of other local stakeholders as
well, meeting with riparian communities to find out how they conceptualized and valued
aquatic biodiversity. Again this iterative process focused on situated facilitation: “we
invited fishermen to participate in the process, sitting next to their huts.” Next, the small
group of early allies went to what used to be the district headquarters to meet other
officials and mayors from the Middle Karnali area. At this meeting participants agreed
on the need to engage representatives from both sides of the river, and so the scope of
the dialogue slowly broadened.
The first major breakthrough in the legislative process came at the next phase of
dialogue, at a workshop held with representatives from the seven nagarpalikas and
gaunpalikas identified as the target area for legislation. Ahead of this meeting, Paani
compiled the feedback from previous dialogue and meetings, to create a rough
framework: “We [members of the Paani Program team] built an outline of the elements
that we thought were relevant to this kind of legislation - we created a table of contents
and a kind of process map. Here I asked for advice from these early interlocutors: ‘what
should I include?’ and then I drafted some preliminary sections to prepare for the
workshop.” In June 2018, the different stakeholders came together in Aathabis
Municipality at Rakam, where we all reviewed the document: “we reviewed each charter
line by line, and people provided feedback on all elements.”
After this workshop, the coalition had a draft of the proposed legislation that had been
vetted by different stakeholders, that was effectively a collectively-authored document.
In the wake of this workshop, the document that emerged from groupwork, could then
be shared with other officials and used to orient other stakeholder engagement
activities – so as to push the conversation forward. With each discussion held
thereafter, more feedback and input was incorporated.
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In our conversations, Belbase repeatedly highlighted the way that the law evolved
through multiple iterations. This kind of collective dialogue and peer review is critical to
establishing a broad base of local support – effectively the legislative coalition
organized a series of focus groups followed by a process of peer review, paralleling
other official forms of knowledge production. While this process is not always smooth,
Belbase highlighted the value of the productive tensions that emerged during this
process. Creating space for people to voice their potential concerns is critical – and it is
especially important to ensure the meaningful inclusion of women and marginalized
groups. This process facilitates a process of collective and mutual learning – which
includes understand the needs of differently positioned stakeholder groups and finding
ways to resolve conflicts between them. As Belbase aptly summarized, “we have to get
together and pull each other’s legs constructively.”
Throughout this process, PAANI played the role of active facilitator – helping to create
space for dialogue, where different voices could be heard and reflected. This kind of
iterative and situated facilitation is not easy and requires striking a careful balance:
providing technical guidance without diminishing the contributions of the other
coalition members. While gathering and sharing information and throughout the
drafting process, PAANI made sure to put the local interlocutors “in front” and to make
sure that they felt a sense of meaningful involvement and ownership in the drafting
process. As such, after collecting and incorporating feedback, the PAANI team represented to the broader coalition for line by line review. At the same, PAANI actors
remained available as expert legal advisers, working to mediate between stakeholders
with different ideas and helping refine the language of the document to fit legal norms.
(It is important to note that most of the local government officials do not have
legislative experience or legal backgrounds – so PAANI team members helped
familiarize them with the genre and structure of an official bill). In short, by acting as
facilitators PAANI team members helped the local co-authors navigate the challenging
and awkward aspects of writing by committee, while also keeping the group focused on
a consistent outcome: a local bill.
Now, the local bill has been passed and is being implemented, but it will be continue to
be revised if and when new issues emerge. This process of learning helps inform future
legislative efforts and reflects the evolution of law, as these bills improve with each
iteration.

Learning from Past Legal Reviews: On “Second-Generation Problems” and
Issues of Implementation/Compliance
Since the 2000 World Commission on Dams, globally circulating questions about the
mitigation of social and environmental impacts have become significant in Nepal (Dixit
& Basnet 2005; Dixit & Gyawali 2010). Some of these questions have been resolved in a
variety of ways in Nepal, both through formal policy reform and the evolution of
unofficial best-practices, while other questions have not been meaningfully addressed.
Further review is needed [and hopefully the forthcoming PAANI-funded review by Ajaya
Dixit and his team at ISET will help greatly with this effort] to understand where the legal
gaps are. How can we learn from prior assessments of existing laws?
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In 2003, following the release of the Guidelines and Strategic Priorities by the World
Commission on Dams, a group of government officials, dam builders, and concerned
stakeholders, met to discuss whether Nepal’s laws were sufficient to meet the set of
WCD recommendations. This high-level group, led by the Ministry of Water Resources
and with facilitation provided by IUCN Nepal, concluded that Nepal needed its own set
of official Guidelines and created a formal committee to oversee a ‘National-Level
Dialogue on Dams and Development.’ The goal of this Dialogue was described as
follows: “To carry out national consultations on dams and development to consider the
relevance of the recommendations of the WCD and other bodies in the Nepalese
context with the ultimate aim of recommending development and adoption of a
national guideline for improving decision making, planning and management of dams
and alternatives for Nepal” (Dixit et al 2004)
Dixit & Gyawali (2010) reported that: “The consultations of 2003-2004 revealed that
many Nepali laws were already robust and did, in fact, incorporate the WCD
recommendations adequately. A second cycle of consultations identified many secondgeneration problems, including those related to ensuring compliance, gaining public
acceptance, recognizing entitlements, sharing benefits and conducting comprehensive
options assessments” (p.106). In short, the legal and technical issues were all
addressed on paper and in theory, but that there was another set of largely social and
political “second-generation problems” that prevented these laws and guidelines from
being implemented in practice. “The major limitation to Nepal’s ability to take up the
WCD recommendations turned out to be less in the laws themselves and more in the
implementation of, and compliance with, these laws” (ibid).
This earlier process of legal review is fascinating and relevant for a variety of reasons,
but we would like to focus on two main takeaways: First, many of these same ‘secondgeneration problems’ still exist in Nepal, indicating that further dialogue and legal
reform is necessary to drive the next phase of “Nepal’s constructive dialogue on dams
and development”. For this reason, several other have argued this point in recent years,
highlighting the need for policy forum on a variety of technical issued: such as
cumulative impact assessment (Simonov 2019); benefit sharing (Shrestha et al 2016;
IFC 2018) and wicked issues of compliance.
Secondly, we would like to highlight the fact that implementation and compliance are
major issues in Nepal – and not just in the hydropower sector. This is not breaking
news: even major international donors struggled to ensure environmental compliance
on the projects they are directly funding and monitoring in Nepal (we saw this with road
development in the Karnali region). Simply put, it is not enough to gain political
consensus and draft laws related to environmental conservation: these protections
have to be implemented, enacted, and maintained. The same is true in other countries
(see the three cases in Oregon that were necessary to uphold the WSRA in the United
States above) but Nepal faces its own unique governance challenges, which are shifting
in the context of federalization.
The question then becomes: If it is possible to initiate legislation focused on river
conservation in Nepal, then how do these laws affect environmental governance in
practice?
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Chapter 6

Summary of Findings
Key Takeaways & Lessons Learned
In this final section we provide a quick review of some of the lessons and key
considerations that emerged in the process of our strategic review – from our analysis
of data collected in the Karnali Basin, a review of the existing international legal cases
for river conservation, and ongoing discussions with experts about the legislative
process in Nepal. Importantly, the reader should note that this section is not intended to
be a summary or distillation of the report: there are many other insights and lessons
contained in the report above. Lastly, we would like to reiterate that these are very
timely and complicated issues, and so further dialogue and research is needed – this
report is meant simply to provide a basic platform to get those conversations started.
All this said, we offer the following ‘key takeways’ along with a few closing thoughts and
provocations.
1. On Strategic Site Selection and Timing
 Our field-based analysis and conversations with key stakeholders including
government officials in Karnali Province, indicate that river conservation in the
Karnali region is possible. That said, several significant challenges remain, and
the hydropower sector has considerable momentum. River conservation
advocates will likely have to prioritize some sites over others by coming up with
recommendations and potential legislation that balances conservation and
development goals, rather than opposing hydropower development altogether. In
this report we have identified five key sections of the Karnali River that contain
‘outstanding and remarkable values (ORVs)’ that would support a strongargument for river conservation – please see above for details and rationale.


Our conversations with representatives of the PAANI Program who have pursued
local legislative efforts in the Karnali region indicate that the time is right for
innovative legislation at the local and provincial scale. The creation of provincial
level governments has created a window of opportunity for timely and strategic
legislative action on river conservation. The process of drafting legislation at the
local and provincial level can frame new dialogues about water resource and
environmental management that are sorely needed in Nepal.



We recommend focusing on enacting river conservation for the five high-value
segments of the Karnali River that we have desribed above, while continuing to
promote the broader area as a “Karnali Sacred River Corridor” for the purposes of
environmental awareness, branding, and tourism promotion.

2. Defining Key Terms and Using Suitable Language is Critical


Choosing the correct language is critical for legislative and policy-oriented
efforts, as well as general campaigns focused on environmental awareness. To
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ensure that different stakeholders can understand, relate to, and even identify
with river conservation goals, it is critical to workshop different terminologies
and phrasings – perhaps by working with a linguist and/or conducting focus
groups to determine which terms are most meaningful and appealing to
differently positioned stakeholders. Given the long history of polarized discourse
between proponents of bikas (development) and environmental advocates
accused of being bikas birodi (opponents to development) it is safe to say that a
new lexicon of terms for environmental advocacy and conservation work is
needed. Developing this lexicon requires empirical inquiry, sustained dialogue,
and careful work.


While terms like ‘wild’, ‘scenic’, and ‘heritage’ have worked well in other times and
places, they may not be suitable for contemporary conversations about river
conservation in the unique context of Nepal. As we have seen and heard already,
proponents of development in the Karnali region are opposed to conservation
programs that seem to want to turn Karnali into “a museum for tourists” (as one
participant at the 3rd National River Summit) stated. This example of broader
sensitivities and recurring accusations that all environmentalists are ‘antidevelopment’ should serve as yet another reminder river conservation advocates
need to choose their words carefully.



Multi-level stakeholder dialogue is needed to determine what these terms mean
to different people, and which other terms should be used. These key terms are
points of orientation that can be used to shape dialogue and discourse about the
proposed legislation, and so it’s important to carefully determine what terms and
concepts in the Nepali language are most helpful in defining the scope and scale
of river conservation.



If legislative language used is too controversial or can be too easily dismissed as
being ‘anti-development’ then river conservation advocates may lose your
audience (see more comments below on ‘taking local economic concerns
seriously). Even at this preliminary stage, experience has taught us that several
parties are sensitive to terms like ‘free-flowing’- and so perhaps other more
locally or regionally relevant terms like abiral (~unbroken) may be more suitable
and widely accepted.



In general, we would therefore encourage river conservation advocates to use
phrases focusing on balancing development and conservation, rather than
limiting development, and focusing on preserving environmental and social
health for future generations.



Language used should also be meaningful for Nepalis with different kinds of
language literacies and education – ensuring that key guiding terms should be
accessible to all potential stakeholders will increase the quality of stakeholder
engagement and dialogue. Consultation is a critical process to ensure that
different voices are heard and that different forms of knowledge are reflected
and that key terminology and concepts are understood by different kinds of
stakeholders.
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3. Work from the Ground Up: Situated and Ongoing Dialogue is Critical


It is critical to work at the local scale first to build solidarities and coalitions, and
to identify local conservation champions. Direct relationships at the grassroots
level are important to gather correct information and to work toward the
alignment of diverse interests.



Building meaningful dialogue and durable coalitions takes time. Identifying key
interlocutors and ‘champions’ within stakeholder groups and building trust with
key stakeholders is a long-term effort. Consistent engagement is critical, to
demonstrate commitment and cultivate sustained interest from interested
parties.



In all cases, river conservation advocates need to ensure that people from the
Karnali region are meaningfully involved at all stages; and that local and regional
voices are both front-and-center and heard. Efforts focused on river conservation
and water resource management need to also focus on empowering local
communities to make decisions, which requires both informing local
stakeholders and listening to them.



While facilitating or organizing dialogue about river conservation, river and
biodiversity advocates should also create space to discuss broader social and
environmental issues that may end up indirectly affecting the river conservation
program. A winding conversation can also be productive and create new ideas.
Create space for multiple topics within multi-stakeholder dialogues – ensure that
local stakeholders have space to make suggestions and to take the conversation
in new directions.



Once local relationships are established, the dialogue can be scaled up to extend
to adjacent or upstream/downstream municipalities, as Paani Program has
done. This will help to create coalitions that span a contiguous area of the river
corridor, and will help ensure local coordination on environmental legislation and
future environmental management within the riparian corridor.



Coordination at the local level is particularly important. The establishment of
provincial-level “Councils” that would coordinate different local municipal-level
activities – like the “Aquatic Biodiversity Coordination Council” proposed by the
PAANI-coalition in Karnali Province. This body would also ensure that the
management plans in different municipalities are in concert and could also
arbitrate when contradictions arise [see our commentary on questions about the
scale of environmental governance above and below].

4. Collecting Environmental Data is Critical


High-quality and robust environmental data is needed to make a case for river
conservation. While this kind of data is historically thin in Nepal (Gyawali & Dixit
2001) several organizations are now working to fill these gaps – making new
data-driven arguments for environmental protection and conservation possible.
The PAANI Program is already making progress on this front by working with a
variety of NGOs and academic institutions on subgrant activities in the Karnali
region (and beyond). That said additional data collection efforts may be helpful,
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especially data focused specifically in each high-value river section identified for
conservation.


As more data is collected, data sharing also becomes critical. Setting up
coalitions and platforms for the sharing of environmental data would benefit a
broad variety of stakeholders.



Encouraging citizen participation in data collection is key to ensuring a robust
set of data and local buy-in for conservation and environmental management
programs. Participatory data collection exercises can also be useful for
encouraging and cultivating local awareness of environmental issues.



While data about environmental health is the most important for the designation
process and for establishing baseline conditions, social assessments that can
inform the preparation of long-term management plans are also critical. Both
quantitative and qualitative data should be collected using a variety of mixed
methods, and this data should be as longitudinal as possible. Collecting data
about social changes in communities living within or adjacent to high-value
areas recommended for river conservation is particularly important for the first
few river conservation projects – to understand the scope of impacts and
changes in these ‘pilot’ sites and to modify river conservation models before they
are scaled up.



To follow up on the Karnali Scientific Expedition of 2018 and to begin working
toward river conservation efforts described in this report, we recommend
focused social and environmental studies in each of the five high-value river
sections identified.

5. Not Just Pristine Rivers: Recognizing and Restoring Different Kinds of Values


River conservation efforts shouldn’t just focus on the most pristine rivers or
sections of rivers. In all of the international cases, river conservation efforts do
not focus solely on wild and free-flowing rivers – because social and
environmental values exist in a variety of different kinds of riverine landscapes,
not just the most remote, aesthetic, or undeveloped.



For this reason, internationally, several categories have been created for different
kinds of conservation mechanisms, that includes in some cases partially
developed rivers (and in a few specific cases also on highly developed rivers, to
conserve their heritage and restore values). In the United States, as other places,
several important and high-value rivers have been altered by historical efforts
focused on development, and so USWRA was created so that it could also be
extended and used to protect rivers that are not entirely ‘free-flowing’ or
undisturbed by human intervention (in fact, many W&S designated river
segments are above or below dams). In this report we identify five key high-value
sections of the Karnali River Corridor for river conservation, but these sections
could be reconfigured or refined as needed. A portfolio of different conservation
strategies should be used.
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These points are critical when considering river conservation as a broader effort
across the whole of Nepal. Dams are planned on all of the major rivers in Nepal,
and the vast majority of tributaries. While this report focuses on the Karnali River,
which is in a largely pristine state, river conservation efforts could also focus on
more precise river sections on other rivers that are already partially damaged or
degraded (such as the Marsyangdi, Tamakoshi, or Arun rivers) but have
significant social or environmental value. Therefore, we bring up this point to
orient and facilitate a broad range of future efforts.

6. On Defining the Scope or Width of Protected Areas in the Riparian Corridor


Determining the width of protected river corridors is an extremely important
question. Once the high-value areas are identified, conversations about the
delineation of protected areas will begin – this will immediately raise questions
about broader patterns of land use and access. In our thinking, a bit of flexibility
can go a long way to ensuring local and regional buy-in here – in some cases,
concessions to the ideal corridor should be made to respect local patterns of
settlement and land use.



Therefore, while it may be useful to establish a baseline standard width, we
would also recommend creating specific recommendations for each river
section as per the unique conditions of each site – and this flexibility seems
especially important in the pilot stage of the program. In short, a ‘one size fits all’
is probably not practicable given geographic and social realities – and would
probably create local frictions. For pragmatic purposes, it might make sense to
demarcate a more focused or narrow corridor that might be more effectively
managed.



The process of delineation should be done in close dialogue with members of
riparian communities – even though this may prove challenging. Dialogue with
local communities about the appropriate boundaries for conservation areas
should begin early within the broader process of river conservation advocacy and include forward-thinking conversations about local roles in the
implementation of management plans protected areas (this is also a good time
to collect focused information about land use and resource use patterns). The
support/buy-in and compliance of local communities is critical to the program, to
ensure that environmental management and conservation efforts are successful
over the long-term.

7. Take Local Economic Concerns and ‘Benefit Sharing’ Seriously


River conservation advocates need to take local desires for economic
development seriously – or else they are at risk of being perceived as ‘antidevelopment’ in the current political climate. Environmental perspectives are
easily dismissed in South Asia by political leaders focused on short-term
development goals – and in some cases, people in conservation areas are
mobilizing to remove environmental protections that are now perceived as
limiting development opportunities (Drew (2017). River protection laws in other
countries have been careful to accommodate some forms of development in
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protected areas – and Nepali river conservation advocates should also work to
ensure that conservation programs are not overly burdensome on communities
who have legitimate needs and real desires for development.


These considerations are particularly important in the Karnali region – an area
characterized as one of the poorest regions of Nepal, where controversial food
aid and development programs have been working for decades. In specific parts
of the watershed where NGO programs or conservation initiatives are common,
such as Upper Humla or the Bardiya region, local people are quite savvy about
the politics of development. They will be curious what kinds of livelihood
opportunities will accompany conservation programs, and how locals will benefit
from environmental conservation and river conservation programs.



To ensure that local livelihoods are taken into consideration – river conservation
advocates should work directly with local stakeholders to develop innovative and
place-based livelihood opportunities, livelihood enhancement initiatives, and
training programs. Encouraging tourism is one common possibility throughout
the watershed and an important vector for local and regional development, but
many other kinds of livelihood/economic opportunities are possible, and locallyfocused discussion is needed to determine and plan for these alternatives.
Current efforts in Karnali Province to brand the entire province as “organic” may
create new economic opportunities, as would the promotion of sustainable
capture fisheries, just to provide two examples of economic activities compatible
with river conservation aims.



More specifically, many Nepalis, rightly or wrongly, are expecting positive
economic benefits from hydropower development – in part because the ‘benefitsharing’ discourse and the shareholder model of development have gained
significant momentum in Nepal. Recent studies by ICIMOD (Shrestha et al 2016)
and the International Finance Corporation (IFC 2018) focused on this topic
provide a good overview of the key issues. The recent announcement of a
national scale GoN program focused on promoting popular investment in the
hydropower sector called “Nepalko Paani, Janatako Lagaani” (‘Nepal’s Water, the
People’s Investment’) indicates the scale and importance of this trend (Republica
2019).



Therefore, river conservation advocates need to engage potential stakeholders in
open dialogue about the potential impacts (positive and negative) of both
hydropower development and river conservation efforts. To counter the ‘buzz’
about sharing the benefits of the hydropower sector, proponents of river
conservation need to come up with their own clearly articulated outlines of
‘benefit sharing programs’ that highlight the positive impacts of river
conservation programs for differently positioned stakeholders.

8. Long-Term Management & Compliance are Critical Issues
 The journey does not end once river conservation legislation is passed. Ensuring
the ecologically sustainable management of protected rivers and the lands that
surround them over the long-term is both a challenging task and a long-term
process. Ensuring continuity in the long-term is just as important (if not more
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important) than the advocacy efforts that lead to designation and legislation. In
short, just calling a river ‘wild and scenic’ does not guarantee that the rules will
be followed.


River conservation advocates therefore need to begin thinking about the scope
and design of long-term management plans as early as possible – these ideas
should be incorporated into advocacy efforts while they are working for
legislative recognition, not afterward. Building from the environmental baseline
data collected, these management plans should also include a future plan for
monitoring and evaluation programs.



Building from the environmental baseline data collected, these management
plans should include a plan for timely and effective monitoring and evaluation.
Local management groups must have legal authority to designate desired
conditions within the corridor, to monitor those conditions with a few key
measurable indicators [see Annex B for examples] and to enact sanctions if
those conditions are impacted beyond an established threshold. Ideally,
monitoring and evaluation programs should begin even before legislation – and
local communities should be included and engaged in long-term process of
monitoring as early as possible.



Management plans must be continually adapted to ensure the maintenance of
ORVs and to account for new conservation and development projects in the
management area. Similarly, the scope and power of river conservation
legislation must be maintained in the face of shifting interpretations and legal
contestations.



The many challenges related to long-term management of protected areas were
apparent during our review of existing international cases of river conservation.
In the United States, for example, the administering federal agency must
continually submit 5-10 year management plans to ensure that protected areas
are being effectively managed, and judicial review is also periodically necessary
to uphold the principles of the U.S. Wild and Scenic Rivers Act (USWRA) in the
face of new threats and evolving pressures (Bonham 2000). Because of these
pressures, ongoing legal efforts and constant vigilance is required to meet
management goal – in other words, WSRA decisions may need to be protected
or upheld in future legal decisions. As political tides shift and new development
objectives arise (for example, if a new hydropower project is announced to be
built with internationally negotiated aid) new legal cases and arbitration may be
required.



The importance of sound long-term management plans cannot be understated in
Nepal. This is not only due to chronic problems with environmental compliance
but also due to the considerable levels of political transition that characterize
Nepal’s recent history – where governments shift rapidly and often overturn the
decisions of previous administrations. There is also currently a significant
problem related to the maintenance of minimum environmental flows in Nepal
that needs to be addressed with improvements in the policy and practice of
project monitoring. In the face of these uncertainties, it is critical to identify the
actors and institutions that are best-positioned to remain consistently engaged,
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and to ensure that local riverine communities are invested in the idea of river
conservation. Remaining vigilant in the long term is serious work.
9. Continue Advocating for Strategic and Cumulative Impact Assessment


Identifying high-value rivers and river sections for conservation requires a
strategic perspective that considers water resource management issues at the
basin and national scale. Strategic and cumulative impact assessment of water
and energy infrastructure is sorely needed in Nepal, especially given the density
of hydropower development licenses that have already been sold and the
number of planned hydropower projects distributed throughout the many
watersheds of Nepal. Currently cumulative impacts are poorly understood (by
publics and policymakers) and coordinated and strategic decision making about
the management of water resources is minimal.



Coordination is sorely needed to ensure the efficient use of resources and to
prevent the accumulation of negative impacts. The issue of has effects beyond
just river conservation in Nepal and connects to broader questions of
environmental governance. Which institutions would be best suited to serve as a
coordinating agency or clearinghouse for this kind of strategic review in Nepal?
Provincial governments may be best suited to conduct this function, in
coordination with the central government – but the central government will likely
be reluctant to give up central planning powers. How to initiate productive
conversations about this topic and much needed reform?



In 2018 the Ministry of Forests and Environment issued a new Hydropower EIA
Manual (reflecting collaboration with the International Finance Corporation (IFC).
But as Simonov (2019) recently points out, this document “only addresses risks
of individual hydropower projects. It does not provide any tools for strategic
planning and assessing multiple-dam development.” In short, further studies and
policy reforms are still needed to account for cumulative environmental impacts.



The World Bank is currently working with the Water & Energy Commission
Secretariat (WECS) of the Government of Nepal to create a ‘Strategic
Environmental and Social Assessment (SESA)’ which is part of a broader effort
focused on creating master plans for water resources management and
hydropower development Nepal Power Sector Reform and Sustainable
Hydropower Development (PSRSHD). However, Simonov (2019) is pessimistic
about the eventual outcomes of this report, stating that “details of this
assessment, which has been delayed for three years due to low priority for the
national government, make us anticipate very poor results.” Similar concerns
surfaced in our conversations with several other water and environmental
experts – that this report might will be non-binding and unenforceable, or that it
might be simply “too little too late” given the hydropower development schemes
that have already been approved. In any case, future river conservation efforts
should take note of their findings, and expand on them through focused
advocacy efforts, if need be.



Recently, strategic basin-scale impact assessments that result in alternative
plans for sustainable hydropower development have been undertaken in several
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other countries in Asia – providing examples that Nepal can learn a great deal
from. For example, the recent strategic assessment of sustainable hydropower
conducted in Myanmar in partnership with the International Finance Corporation
provides a great example of this kind of national-scale study (IFC 2019). Though
the findings are currently being debated within the Government of Myanmar,
hydropower policymakers should watch this closely and attempt to learn from
these debates. Similarly, the Stimson Center of Washington DC recently
published a report focused on the Mekong Region that lays out a strong case for
system-scale energy planning in Cambodia (Eyler & Weatherby 2018) - using the
Nature Conservancy’s Hydropower by Design (HbD) approach (see also
Opperman et al 2015) and building on a recent assessment commissioned by
the Cambodian government. This report presents a variety of scenarios for
strategic planning that maximizes both environmental connectivity and
sustainable resource development – keeping many critical river sections freeflowing as compared to what would occur through a business-as-usual approach
(Eyler & Weatherby 2018). They recommend engaging with Thailand, Laos, and
Vietnam to develop bilateral or via regional mechanisms for system-scale
hydropower planning. If Myanmar, Cambodia, and other developing countries in
Southeast Asia are beginning to think strategically about watershed and basin
planning, then why not Nepal?


Tools that can help policymakers and citizens understand the concept of
cumulative environmental impacts and the value of strategic planning are critical
– to communicate the principles of sustainable development and to create
pathways for informed decision making. Currently, many citizens and
stakeholders struggle to even visualize or understand the scope of planned
hydropower development in Nepal. In this sense, the visualization tools created
as part of the HydroMaps project developed by the Niti Foundation and
Kathmandu Living Labs in 2015 was a first step in this direction – and this work
continues with the creation of an updated hydropower data portal and mapping
tool, created via a recent collaboration between UKAID and the Asia Foundation.



As WWF Nepal and Paani work together on system-scale modeling in the Karnali
region, it is critical that the strategic recommendations for optimal water and
energy utilization be presented publicly in a visual and interactive way – so that
people can experiment with different scenarios and understand the different
costs and benefits for themselves.

10. Coordination is Critical: Linking with Existing Initiatives


Differently positioned stakeholders and civil society organizations interested in
the environmental health of river systems should coordinate and work
strategically toward developing complementary conservation strategies. Several
aspects of any potential river conservation legislation would overlap with the
core interests of the PAANI Program and other local, national, and international
NGOs working on issues of aquatic biodiversity. Most immediately, protection
efforts focused on creating fish sanctuary or “aquatic biodiversity sanctuary”
would be prime areas for programmatic alignment. These are areas where the
interests of the PAANI Project and several other stakeholders interested in
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fisheries health, aquatic biodiversity, and habitat conservation could strategically
align.


Throughout this report, we have mentioned several overlapping and
complementary programs focused on water resource management, as well as a
handful of projects that focus specifically on advancing environmental and
social sustainability in the hydropower sector (such as work on environmental
flows by IFC, the pending strategic basin-scale planning assessment by World
Bank/WECS, and the upcoming WWF project on systems-scale planning for
energy optimization, also supported by Paani).



In general, however, there is little coordination between major NGOs and
institutional actors in Nepal, and many new institutions just rehash similar
conversations with the same faces. While a few strategic partnerships have been
formed (such as the series of USAID/IFC workshops organized over the past few
years) most organizations are working in their own silos, focused on their own
specific topics. Events like the River Summits organized by NRCT and Paani are
a good step in this direction, but much more can be done to ensure meaningful
coordination between the many different institutions and civil society
organizations working on issues related to sustainable water resource
management.



To provide one very specific example and suggestion: In January 2019, the
Embassy of Canada to Nepal organized a “Nepal-Canada Sustainable Hydro
Workshop” in collaboration with IPPAN, World Bank, and FNCCI – an event which
was unconnected with any of USAID’s ongoing work. Perhaps USAID and Canada
would be interested in partnering to host a symposium on river conservation
legislation that highlights the US Wild and Scenic Act and the Canadian Heritage
Rivers System? Perhaps the cause of river conservation legislation could be a
new topic for collective dialogue and coordination?

11. Mind the Gap: Paying Attention to Environmental Governance Between Scales


In the current moment of political transition, several questions about the scale of
environmental governance remain unanswered. Legal powers have been named
at the local, provincial, and federal levels but there is much room for
interpretation depending on the scale of use. The possibility of gaps or slippages
between local, provincial, and federal laws can create risks and unknowns, but
also opportunities – such as the opportunity that PAANI and their partners are
trying to leverage.



In theory, if a law is created at the local scale in an area where there is no
existing body of law at the national scale (and there are no inconsistencies with
existing laws) then it is the right and responsibility of national legislators and
policymakers to bridge this gap. If there is no federal law to interpret that
pertains to the issue and a local or provincial law exists, then the local or
provincial law applies. By writing a local bill on aquatic biodiversity, the
legislative coalition in the Middle Karnali is gaining a critical first-mover
advantage: they are, in effect, setting the agenda, framing the scope of dialogue,
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and prompting a response from upper levels. In this sense, such grassroots
initiatives have the opportunity to shape and even drive the evolution of law


At the same time, significant uncertainty remains as to the ways that the central
government might use its powers to push through ‘national priority’ projects and
development programs. This is probably the most significant risk to
environmental legislation at the local and provincial level right now. The central
government does have overarching federal powers that they may wield, and the
interpretation of powers likely will occur at the central level of the judiciary in
Kathmandu. The government may claim something like ‘eminent domain’ in
order to push through projects that are preferred at the central level. At the
moment, it seems difficult to find a way to protect against the risk of eminent
domain, other than perhaps citing the rights of citizens “to a clean and healthy
environment” guaranteed in the Constitution of Nepal. Creating robust coalitions
at the local and provincial levels and building relationships at the central level of
government is critical to help mitigate and negotiate this potential risk.



With all this in mind, starting at the local level of government and scaling
advocacy and legislative efforts up to provincial level is still the best strategy.
Establishing proof of concept in a few municipalities and rural municipalities is
critical, as is establishing proof of coordination and momentum by passing
provincial level legislation. If river conservation advocates can work to pass
legislation in two provinces (i.e. Provinces 6 and 7 in the Karnali Region) that
would indicate significant momentum and a kind of inertia that might limit the
ability of the central government to use federal powers to counteract these
efforts. The overall goal is establishing a new precedent and creating decisionmaking coalitions that the central government will respect as credible.

12. Mind the Forest and the Trees: Consider Multiple Threats to River Health


Currently most dialogue in the Karnali Basin focuses on the proposed Upper
Karnali HPP, which has been both under negotiation and delayed for many years.
Most people in the Karnali basin are aware of this project, and many have
opinions on it; however, there are several other major projects proposed in the
Karnali Basin. Two of these projects on the main river channel, have already been
licensed: the 426 MW Phukot Karnali HPP and the 688 MW Betan Karnali HPP. It
is possible that one or both of these projects could potentially move forward
more quickly than the Upper Karnali Project – which remains in limbo due to
ongoing debates with the Investment Board of Nepal and other government
officials, despite the recent power purchase agreement signed with Bangladesh.
Both of these projects, as well as the massive 10,800 MW Chisapani
Multipurpose Project (currently relatively dormant, but still possible) remain real
threats to the future of the river.



The Betan Karnali HPP (688 MW) would divert being developed and financed by
a high-powered consortium of Nepali institutional investors, including the
national Employees Provident Fund (EPF), in partnership with the Nepal
Electricity Authority. When we visited the project site – which is located in the
middle of one of our high-value river sections for conservation – the feasibility
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study and the EIA had already started - in fact, local residents in the projectaffected area (near to the proposed powerhouse site) were even familiar with
some of the particularities of tunnel alignment. Because this is a domestic
project led by a Nepali consortium, and because there are no geopolitical
entanglements that could create additional complications, this project may move
ahead quickly – tellingly, the Betan Karnali HPP achieved financial closure in
April 2019 [for more information at this link].


The Phukot Karnali HPP (426 MW) is a large-scale peaking ROR project being
developed on the main stem of the Karnali River just a few kilometers upstream
from the Tila confluence. The license for this project is currently held by the
Vidhyut Utpadan Company Limited, but the Government of Nepal has also
recently suggested that the Phukot Karnali HPP should be part of a Belt & Road
Initiative with China. This project is in the early phases of survey and
development, but high level government officials and other potential developers
have done a series of site visits lately – more information on this project
available here.



While the Chisapani Multipurpose Project does not seem to be active at the
moment, it remains a looming concern. This massive project (potentially 10,800
MW) would span the river at the gorge above Chisapani, drastically reduce flows
throughout the Karnali delta in the Bardiya region, and potentially inundate an
area all the way up past the Seti Confluence. This dam would be environmentally
devastating - inhibiting sediment movement which would decrease fertility and
exacerbate flooding; take away the most exciting rafting opportunities; and
irreparably altar connectivity for mahseer and dolphin habitat.



Several other hydropower projects have been licensed or proposed on side
tributaries – most notably, the West Seti HPP, the Mugu Karnali HPP, and the
Humla Karnali HPP. It would be very unfortunate if river advocates only focused
their energies on the Upper Karnali HPP and neglected the other projects which
would also have significant effects on the river.



For all these reasons, it would be prudent to start engaging many different kinds
of stakeholders in dialogue about these projects as well – to raise awareness
about the potential singular and cumulative impacts of these dams.

13. Identifying Champions: Create a ‘Strategic Stakeholder Map’


Identifying champions and strategic allies that can work to carry forward
environmental legislative efforts is critical. Within and beyond the Karnali basin, a
strategic map of key stakeholders (potential allies and champions, political
leaders sensitive to environmental issues, etc) is greatly needed. Who are the
significant actors within government, public institutions, civil society, academia,
and the private sector who might come together to support river conservation
legislation and other river conservation advocacy efforts? What are the potential
connections between these individuals and organizations? Where are the points
of strategic intervention or collaboration that might make river conservation
possible?
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Therefore, we recommend that Paani work with other organizations like ISET,
NWCF, and NRCT to conduct a series of strategic mapping exercises – the
Political Economy Assessment being conducted by ISET can lay the groundwork
for these exercises. These exercises should focus on identifying stakeholders at
all multiple scales: local, provincial, and national.



We would recommend organizing these exercises in the following ways,
organized into three phases:
o Phase One: Gather representatives from Paani, NRCT, ISET, NWCF, and
other Paani subgrantee organizations to create a preliminary map of
these networks –
o Phase Two: Conduct a series of individual consultations with specific
institutions and government officials identified in Phase One, to verify and
elaborate on the preliminary map – especially focused on identifying ‘local
champions’ within the Karnali region.
o Phase Three: Conduct focused consultations at the provincial scale and in
selected localities (Paani’s relationships built during previous programs
and legislative efforts will be especially valuable here) to make the
strategic map more robust.
o Phase Four: Host a private multi-stakeholder workshop with the
participants in Phase One and Two to share the Strategic Network Map
and collect ideas about specific strategies, collaborations, and vectors for
action. This final brainstorming session would also help Paani collect new
ideas that extend beyond the specific topic of potential legislation – to
create broader coalitions of environmental conservation.



All four phases of this work would also help Paani to ‘socialize’ this ‘Strategic
Recommendations for River Conservation in Nepal’ document. As we suggest in
the final point below: the awareness and networks that might be built through
these kinds of dialogues and workshops is valuable, unto itself.

14. Long-Term Concerns:
Accountability

Implementation,

Management,

Compliance,

and



Creating river conservation legislation is only half the battle. Once legislation is
drafted and ratified, the real work of implementation must begin. This requires
the creation of long-term River Conservation Management Plans, and efforts to
ensure that river conservation efforts are effectively implemented – which
includes monitoring and evaluation programs designed to ensure compliance
and accountability.



In order to ensure that river conservation policies are effectively implemented,
monitoring and evaluation frameworks need to be developed immediately
following the designation of river conservation areas. For each protected river
section, River Conservation Management Plans should be created by local and
provincial governments within each watershed, in partnership with civil society
organizations and community members living in close proximity to the
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watershed - perhaps using a Council-based model similar to the one being
developed through the Aquatic Animals Conservation Legislation. These
management plans might be created on five-year cycles, in coordination with the
Provincial Planning Commissions, to match other 5-year development plans –
since coordination between development and conservation initiatives is
absolutely critical.


Each management plan should identify the specific dimensions of the area
marked for river conservation , the values that are to be protected and establish
measurable indicators of the acceptable condition of resources within the
conservation zone needs to be developed with local and governmental partners
(see the case study included below in Annex B). The partners would have legal
authority to designate desired conditions within the corridor, to monitor those
conditions and to enact sanctions if those conditions are impacted beyond an
established threshold.



While creating these management plans, authorities should also describe the
kinds of land uses and development activities that will be allowable or restricted
in different zones of the corridor, beyond a certain distance from the river.
Allowable and restricted activities should be determined through a consultative
process with stakeholders at the local and provincial levels. While environmental
and riverine health should be prioritized, it will also be important to recognize
traditional livelihood practices, claims or access to specific areas of protected
river sections. At some point, overlapping or competing claims to water use,
environmental resources, or access to riparian landscapes will probably surface.
It will be easier to take these issues into account while drafting river
conservation legislation at the local scale, but more challenging to create general
rules and regulations at the provincial or national scale. In all cases– these
issues have emerged in several other countries around the world, in the context
of river conservation and the creation of riverine protected areas. Ultimately,
these are difficult questions that can only be answered and resolved through
situated dialogue



Since local livelihoods and patterns of local resource management will be
impacted, in a variety of ways both positive and negative, by the creation of these
management plans, local stakeholders and river users (such as fishermen from
the Majhi, Rajhi, and Badi communities) should be meaningfully involved and
consulted while creating river management plans – as they will be throughout
the legislative process.



Lastly, environmental advocates and proponents of river conservation in Nepal
should be wary of the risk that river conservation legislation might be passed, but
then only ineffectively or superficially implemented. In the past, the Government
of Nepal has formulated a variety of policies and enacted a variety of laws
focused on environmental issues or the legal rights to resources (for example,
ILO 169) that have not been effectively implemented. This is a recurring problem,
related to systemic problems of weak governance in Nepal and the political
economy of donor-driven programming. During an interview with NRCT, water
scholar Dipak Gyawali spoke of these historical patterns, and warned that any
policy or act without broad-based support within Nepal’s civil society risks
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lapsing into a form of “procedural fetishism” – where policies and processes
look beautiful on paper but fail to be truly realized in practice. While working to
create river conservation legislation, all parties must be cognizant of these
issues and work to ensure that river conservation legislation is actually
implemented in practice. Again, the best way to ensure actual implementation is
to build strong coalitions within government and civil society – to create
networks that can work to ensure accountability and compliance.
15. Ongoing Dialogue that Builds Environmental Awareness is Valuable unto Itself


Our research during the Karnali Expedition, our interviews with experts in the
water sector, and our experiences during the 3rd National River Summit indicate
that environmental awareness is highly uneven – in the Karnali region, across
different sectors, and throughout Nepal. Therefore, the process of organizing
dialogue about environmental issues is extremely valuable unto itself, and much
needed in the current historical moment.



Getting people together to talk about environmental issues in the form of
stakeholder consultations, workshops, and multi-sectoral events like the 3rd
National River Summit is critical – so is the process of local consultation. These
types of dialogue can generate complementary initiatives and seed or facilitate
future environmental efforts, even if immediate outcomes and goals seem
distant.



While the threat of dam construction is a major issue, several other
environmental issues are also important throughout the Karnali corridor.
Awareness campaigns focused on maintaining high water quality, the
management of garbage and human waste, and the need to ensure
environmentally-sound road constructions techniques are all needed throughout
the basin. Further, as more and more people fish, protecting aquatic species
from overfishing is also becoming a more and more important issue.
Establishing guidelines and regulations to protect the fisheries will be needed –
our forthcoming Karnali Expedition report will propose policy changes to protect
aquatic organisms.



Dialogue about these issues will generate greater awareness of environmental
issues among locals and provincial level governments, while also helping make
them aware of their capacity to affect legislative change and encouraging new
forms of dialogue and civil society debates. Ongoing dialogue also helps to
promote an active civil society that can work to ensure that river conservation is
actually implemented.

Next Steps: Initiating the Legislative Process and Maintaining Momentum
To maintain the momentum generated in the wake of the Karnali Scientific Expedition
and the 3rd National River Summit, and to carry forward some of the recommendations
detailed in this report, we recommend that Paani should immediately initiate a follow-up
project focused on developing river conservation legislation at the local and provincial
scale – effectively “Phase Two”.
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This document was intended to be an interpretive document - a literature review
combined with a strategic analysis of the possibilities for initiating river conservation
legislation in Nepal. Now that this information has been collected and presented, Paani
should create a team or coalition of organizations and individuals that can begin the
work of working with local and provincial governments to actually create this
legislation.
Based on a review of the landscape of water-oriented civil society organizations and
their respective strengths and capacities, we suggest that the following three key
organizations should be involved in the Phase Two of this project, working closely with
Paani and their legal advisors: NWCF, ISET, and NRCT. Our justifications are as follows:


The Nepal Water Conservation Foundation (NWCF) brings significant experience,
institutional memory, and legal expertise to the table. As an organization, NWCF
has been involved in these kind of debates for a long time, and they have
significant convening power – for example, they have hosted water-focused
dialogues called ‘Paani Satsang’ for years. Further, NWCF is led by Dipak Gyawali
and Chiranjbi Bhattarai - two experts in water resource management and
environmental issues who have advised NRCT throughout the Karnali Project so
far, and who were both meaningfully engaged in the 3rd National River Summit
and other Karnali-focused efforts. NWCF is one of the best-equipped
organizations to ‘socialize’ this document and to carry forward debates about
these issues.



The Institute for Social and Environmental Transition (ISET) Nepal is another
leading institution, led by Ajaya Dixit, which was worked on water and
conservation-related projects in Nepal for more than 15 years. In addition, the
ISET team has been conducting the Political Economy Assessment (PEA) for the
Paani Project, through which they have met with a broad variety of Karnali basin
stakeholders. This network will be extremely valuable during the next phase of
the project, particularly with regard to mapping the stakeholder groups and
hosting multi-scalar consultations – and so they should also be involved in
Phase Two.



The Nepal River Conservation Trust (NRCT) imagined and conducted the 2018
Karnali Scientific Expedition, created this report and the Karnali River Corridor
Management Framework document, and has organized three National River
Summits, while working closely with Paani over the last few years. Given this
momentum and Megh Ale’s position as a leading environmental advocate for
river conservation in Nepal, NRCT will continue to be a critical part of future
efforts.

Given the timely nature of these issues, in the Karnali region and across Nepal, the time
required for meaningful stakeholder engagement and the drafting of legislation, and the
limited lifespan of the Paani Project itself, we suggest that Paani initiate this next phase
immediately.
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Closing Thoughts
This report has attempted to link a review of river conservation policies around the
world with data collected during the 2018 Karnali Scientific Expedition and ongoing
dialogues focused on the development and conservation of riverine landscapes in
Nepal. The Karnali Expedition was a critical first step in describing the unique social
and environmental values of the Karnali River, raising awareness about environmental
risks and stressors within the river system, and understanding the ways that
development and conservation might be balanced in the Karnali region. Hosting the 3rd
National River Summit on the banks of the Karnali River was another important step,
which helped NRCT and all participants understand the major issues and questions
related to river conservation and sustainable development. But further research and
continued advocacy efforts are needed to make the dream of river conservation
legislation a reality in Nepal – now is the time to maintain the momentum generated by
the 2018 Expedition and the 3rd National River Summit
In the case of several other ‘developed’ countries around the world, popular
mobilizations to conserve and protect rivers began after significant damages and
losses had already occurred. Because most of the dams proposed in Nepal have not yet
been built (especially the large-scale reservoir projects) few Nepalis have been able to
see the ways that dams change riverine landscapes or experience the socioenvironmental impacts that come with dam building. As such, it is difficult for most
Nepalese citizens to conceptualize the long-term and cumulative impacts of many
dams, or the risks that intensive hydropower development might bring (for example, the
risk of dam failure during a large earthquake in the Far Western region). While many
other countries began to act after they saw the destruction, Nepal is still struggling to
conceptualize that destruction.
In the United States, the catalyzing factor was the Glen Canyon Dam (constructed after
another dam just downstream in the Grand Canyon was cancelled) which flooded a
deeply valued and highly aesthetic landscape, generating a sense of collective loss. A
similar pattern has occurred in many other countries, where citizens become aware of
the negative impacts of dams ‘too late’ or realize only ‘after the fact’. For better or
worse, despite several decades of highly public discussion about hydropower
development, very few dams have yet been built. This has created a public sense of
relative deprivation or lack, that the imagined future is being lost, and that Nepal is
falling behind other countries (Rest 2012; Pandey 2014) - this kind of narrative animates
the Nepali media (especially the op-ed columns of major newspapers) on an almost
daily basis. Simply put: for better or worse, Nepal doesn’t yet have enough of a past with
hydropower, and everyone is focused on the uncertain future.
However, Nepal is moving forward in many respects, and development is ‘coming’ to
many remote regions, like the Karnali region. These changes are driven by several
different factors – for example, labor migration and the remittance economy, a burst of
local development initiatives following the recent elections, post-earthquake
reconstruction programs, long-term gains from government and NGO programs, and
new economic linkages with India and China – and the experience of change is highly
uneven, but the point is this: there is something like a ‘middle-class’ emerging in some
parts of Nepal. We saw this in our travels down the Karnali, and especially in Bardia
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during the Dashain holidays – more Nepalis are traveling in their own country and this is
driving local economic growth.
In the United States, a timely surge in recreation-oriented tourism also helped catalyze
support for environmental causes, as a growing and increasingly mobile American
middle class slowly cultivated an appreciation of environmental values. “Importantly for
river conservationists, as recreation boomed in post-war America, people, mostly for the
first time, began to visit the rivers at the center of these disputes” (Bonham 2000:
114). Similar dynamics have fueled environmental movements in places like Indonesia
and China. Is it possible that a similar dynamic might emerge in Nepal, as more and
more Nepalis become part of an increasingly mobile middle-class, as they travel within
their own country? From a different perspective, one can see a growing appreciation for
‘wild and scenic’ places and Nepali heritage emerging in the digital sphere – as young
Nepalis formally and informally promote trekking, rafting, and environmental values on
social media. In this way, hundreds if not thousands of Nepalis, are already doing the
important work of raising environmental awareness. We believe that encouraging
Nepali tourism and recreation is a viable way to cultivate an environmental ethic in
Nepal – and these issues seem like promising areas for future research and
programmatic intervention.
And so, we end this report on a cautiously optimistic note – balancing the possibility of
unsustainable development that would bring about environmental degradation with the
promise of a growing environmental ethic, perhaps even a movement, in Nepal. The
question is not just how these forces will interact, but when and where? And, most
importantly, who exactly will make efforts to support these two divergent causes, or
perhaps mediate between them to lead Nepal down a middle path? For all these
reasons, it is imperative that river conservation advocates begin promoting dialogue
and spreading awareness: to pre-empt the wave of hydropower projects slated to come
and to encourage sound decision-making for the long-term future of Nepal and its
citizens. In short, they need to act now, before it is too late.
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Appendices
Appendix A: Protected River Corridor Selection Criteria
US “Wild and Scenic Rivers” Selection Criteria
Source: River Network • RIVER VOICES • Volume 18, Number 3
The intent of the Act is to preserve the free-flowing character and “outstandingly
remarkable values” of designated rivers for future generations to enjoy. To be included
in the System, a river, or stretch thereof, must be a free-flowing stream and the adjacent
land must possess:
● scenic,
● recreational,
● geologic,
● fish and wildlife,
● historic, cultural or
● other similar values.
Wild: Wild river areas are rivers or sections of rivers that are free of impoundments and
generally inaccessible except by trail (i.e., no roads), with pristine, unpolluted
watersheds or shorelines. Critically, rivers need not be “wild” in a pristine sense to
warrant conservation or protection. According to the Act, every river in its free-flowing
condition must be considered eligible for inclusion in the System and, if included, must
be classified, designated and administered as a wild, scenic or a recreational river area.
Scenic: Scenic river areas are rivers or sections of rivers that are free of impoundments,
with shorelines or watersheds still largely primitive and shorelines largely undeveloped,
but with limited road access (e.g., a bridge crossing).
Recreational: Recreational river areas are rivers or sections of rivers readily accessible
by road or railroad (which may run parallel to them), may have some shoreline
development and may have undergone some impoundment or diversion in the past.
Canadian “Heritage River System” Criteria
Establishing Canadian Heritage Rivers is a two-step process, nomination and
designation. A 15-member national board administers the system (as described above).
To be considered, the river must:
● Possess outstanding natural and/or cultural values.
● Accompanying recreational values are also given careful consideration.
● There must exist a high level of public support, and
● It must be demonstrated that sufficient measures will be put in place to ensure
that the river’s heritage values will be maintained.
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Based on these criteria, the responsible government(s) decide(s) whether or not to
pursue the nomination of a specific river. Once nominated, the Board reviews the
nomination and, if it meets selection guidelines for the System, recommends it to the
responsible Ministers.
A nominated river becomes designated once a management plan or strategy, that
ensures the river will be managed to conserve its outstanding natural, cultural and/or
recreational values, is submitted to the Board by the nominating government(s).
Australian “Wild Rivers” Criteria
The following criteria are used to qualify rivers for wild river status in Australia.
●
●
●
●
●

Hydrology: The rivers are free-flowing and well connected to their floodplains and
shallow aquifers.
Geomorphology: The bed and bank are stable with a natural movement of sediment
along the river to estuaries and floodplains.
Water quality: Sufficient to meet human and ecological needs.
Riparian vegetation: Sufficient trees, shrubs and sedges to protect banks and provide
food for fauna.
Wildlife corridors: Natural habitat along rivers to allow native animals to migrate within
their natural ranges.
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Appendix B: Protected River Corridor Compliance & Monitoring: A
Case Study from US Wild and Scenic Rivers
US Wild and Scenic River Monitoring
Source: Interagency Wild and Scenic Rivers Coordinating Council. (2018). Steps to
address user capacities for wild and scenic
rivers. https://www.rivers.gov/documents/user-capacities.pdf.
In order to ensure that the Outstanding and Remarkable Values of the river being
designated for conservation are indeed protected for the long-term, it is critical to
clearly identify those values and develop thresholds of protection. As we move forward
with river conservation legislation in Nepal, local dialogue and input (regarding threats,
the scope of conservation, and management measures) must be included upfront in the
legislation designating specific section of river for protection. The following case study
illustrates and example of that effort on a river in the United States.
Identify Measurable Indicators for Desired Conditions
The outcome is identifying an appropriate set of indictors to measure conditions in the
river corridor. An “indicator” is a specific resource or social attribute that can be
measured to track changes in conditions associated with human use. Indicators in
combination with thresholds (see next item) warn river managers about deteriorating
conditions and help river managers assess progress towards attaining desired
conditions. To achieve this outcome, include a monitoring program of indicators that
are relevant to the desired conditions and allow for repeat measurements at
appropriate intervals. Table 2 displays sample river values and possible indicators for
measuring the conditions associated with those river values.
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Establish Thresholds for Each Indicator
The outcome is setting thresholds that can be used to protect river values and develop
user capacities. While the term “threshold” may be defined differently within agencies,
the term is defined here as the minimally acceptable condition of an indicator.
Thresholds identify conditions that prevent degradation of a river’s baseline conditions.
Consistent with Section 10(a) of the Act, river managers may also move thresholds
upward as conditions improve to prevent backsliding of enhanced conditions.
Reference thresholds throughout the capacity determination process to ensure that
uses are consistent with the conservation of baseline conditions and non-degradation
of river values.
Identify Triggers that Elicit Management Response
The outcome is identifying triggers that elicit management responses to prevent
thresholds from being crossed. A “trigger” is the predetermined point at which changes
in an indicator require a management response to ensure that the threshold for that
condition is not crossed. Design triggers to be reached prior to thresholds to prevent
the crossing of thresholds and degradation of outstanding resource values. Where
appropriate, set more than one trigger that identify levels where action is needed to
prevent further decline or to reverse decline. For example, Table 3 shows sample
triggers and thresholds for specific indicators. One indicator, camping encounter rate,
measures social conditions. In the example, the threshold is an encounter rate between
X and Y on 25 percent or more days during the primary season in any two-year period.
Following this, the first trigger is set low (meeting this encounter rate on 5 percent of
days over a one-year period). Reaching this trigger indicates that action is needed to
prevent further decline. Subsequent triggers are set at 5 percent intervals, up to a
meeting the encounter rate on 20 percent of days over a one-year period. Since this
final trigger is close to the threshold, it acts as a call for immediate action to reverse
declining conditions.
Protocol for Taking Appropriate Management Actions if a Trigger is Reached.
River managers may also use triggers to enhance conditions. The need to utilize
triggers and the number of triggers to develop may vary depending on the management
complexity of the Wild and Scenic River. As the IVUMC’s Visitor Use Management
Framework emphasizes, “in more complex projects and for particularly sensitive
resources, triggers may be established in addition to thresholds…A sensitive resource
that requires close scrutiny may have multiple trigger points to ensure preventative
management responses are taken to avoid eventually crossing the threshold.”

Figure 2 depicts the relationship between conditions, thresholds, and triggers for a
given indicator. The triggers lead to taking appropriate actions to prevent thresholds
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from being crossed. An indicator may have one or a series of progressive triggers that
prompt various management actions if conditions reach those triggers.

Identify Management Actions to Take When Triggers are Reached
The outcome is specifying management actions to take if resource conditions reach
triggers to prevent thresholds from being crossed. The intent here is to identify
progressively stronger actions to be implemented if resource conditions deteriorate
toward thresholds to prevent those thresholds from being crossed. Ensure that the
geographic scale of the proposed management actions is consistent with the identified
capacity analysis area, although this may vary throughout the Wild and Scenic River
corridor. For example, capacity may be analyzed throughout the entire corridor but one
river segment has exceptionally high use. In this situation, identify management actions
for corridor-wide conditions, as well as special conditions that apply to only the highuse segment. Highlight those actions that are specifically intended to ensure that
thresholds are not crossed and river values are protected. Discuss the relationship
between public use, other use, and achievement of desired conditions when identifying
potential management actions to prevent or reverse decline and keep conditions from
reaching threshold levels. Also discuss assumptions about how the proposed actions
would protect river values and visitor experiences. For example, a management action
to reduce camp encounter rates could include allowing camping in designated
campsites only (see Table 4).
The coordinated resource management plan would then discuss how the practice of
allowing camping only in designated campsites would reduce encounter rates. Another,
broader example includes developing or maintaining partnerships with local
governments and landowners to protect or enhance streambank vegetation, which
would maintain desired conditions for water quality, fish habitat, and scenic values. a.
Tie management actions to triggers that prevent degradation of river values Develop
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management actions to be taken if triggers are reached to prevent thresholds from
being crossed, thereby avoiding degradation of river values. For instance, Table 4
expands upon Table 3 by describing management actions designed to ensure that the
identified river values are protected. The first example will be discussed here in more
detail. Within this hypothetical scenario, the recreation outstanding resource value
includes a desired condition for a certain degree of solitude in one segment of the river.
The indicator is measured by a camp encounter rate. Four phases of actions tied to
specific triggers would maintain a desired camp encounter rate that does not cross the
threshold (i.e., encounter rate between X and Y on 25 percent or more days in two out of
the past three years).

In this hypothetical scenario, current conditions are at Phase 1 (i.e., encounter rate
between X and Y on 5 percent of days annually) and the immediate plan-level
management actions are not too restrictive. These actions include allowing camping
only in designated campsites, establishing the total number of designated sites,
establishing group size limits, and describing conditions under which there would be
options to expand the number of designated campsites. Also include an assessment of
the expected effectiveness of the management actions in protecting the outstanding
resource values and achieving the desired conditions. Identify means to measure
effectiveness of the management actions after they are implemented. As the triggers
get closer to the threshold, the management actions become progressively stronger.
Phase 2 would be prompted at 10 percent and include setting up a voluntary
registration and campsite reservation system. Phase 3, initiated at 15 percent, would
require a mandatory registration and campsite reservation system. Phase 4, enacted if
the encounter rate threshold is met 20 percent of days, annually, would establish a
limited-entry mandatory permit system to ensure that the 25 percent threshold is not
crossed. Each phase includes triggers (percent days) for the indicator (encounter rate)
that would prompt additional actions to change the conditions of use (regulation,
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campsite reservation, etc.) to prevent degradation. Also include an assessment of the
expected effectiveness of the management actions in protecting the outstanding
resource values and achieving the desired conditions. Identify means to measure
effectiveness of the management actions after they are implemented, which can then
inform future management approaches.
Identify and Decide Upon Those Capacity-Related Actions Ripe for Decision
Describe management actions that are immediately authorized in the coordinated
resource management plan analysis and decision process. Actions that are ripe for
decision are the actions most likely to be analyzed and decided upon at the same time
as the coordinated resource management plan due to current or anticipated near-future
conditions. The further into the future an action is anticipated to be needed, the less
likely the action will be ripe for decision in the coordinated resource management plan.
However, plan-level decisions tend to be longer-term than project-level decisions, often
anticipating conditions for 10-20 years into the future. Based on the Wild and Scenic
River’s unique situation, decide which user capacity-driven management actions are
best authorized at the same time as the coordinated resource management plan, and
which management action decisions are more appropriately deferred until a future date.
For instance, anticipated rapid population growth in an area near the river corridor might
justify the immediate authorization of long-term future actions to prevent future
degradation of values, provided the effects of any proposed actions can be
meaningfully analyzed.
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